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STATEMENT OF CLAIM:
Removal of Level 5 permanent dismissal assessed to Engineer M. E. Gurgevich for his violation of rules 1.6 of Union Pacific General Code of Operating Rules and full reinstatement with all lost earnings including vacation, Cobra payments and any other fringe benefits. 
STATEMENT OF FACTS:
  On April 26, 2001 Claimant Engineer M. E. Gurgevich was going on duty at the away from home terminal.  Upon entering the lobby of the Oak Tree Inn in Hearne, Texas, Claimant was requested by Rene Rabe, the hotel desk clerk, to relate a story involving himself, and a stray cat hanging around the depot at Hearne, Texas that had occurred sometime in the past.  Claimant related the story as it happened to Rene Rabe, Bridgett Olds (Limo driver) and his Conductor, J. K. Moore.  The story goes as follows: While no one recalls the specific date of the incident, Claimant, his unnamed conductor and an unnamed limo driver were having a conversation outside the depot at Hearne on a bench waiting on the arrival of his train.  Claimant’s conductor was approached by the stray cat in question who rubbed up against his leg.  Being a cat lover himself, Claimant’s conductor reached down to rub the cat.  The cat reacted by dropping on his back and exposing his belly, much as dogs normally do, so the conductor rubbed the cat’s belly.  When the conductor quit rubbing the cat, the animal came up to Claimant Gurgevich and brushed up against his leg looking for more human affection.  When Claimant reached down to pet the cat, the animal performed his drop and roll routine exposing his belly to be stroked.  Claimant reached down and gave the cat a couple of strokes on the belly and the animal subsequently sprayed his hand.  It was not clear what type of substance the cat excreted, but Claimant was very embarrassed and made a comment to his conductor and the limo driver that the cat had sprayed his hand.  Claimant immediately walked into the depot and washed his hands to get the substance off his skin.  From this incident, the infamous “cat story” was born.  His conductor and the limo driver spread the story and it was embellished with each retelling.  Ms. Rabe and Conductor Moore had both heard the story before, because it had been well circulated both on and off railroad property by local Union Pacific employees and the hotel staff.  Some of the railroad employees were making “meow” sounds on the radio and in the hotel lobby when Claimant walked by.  No one present took exception to the story.  In fact, Ms. Rabe and Ms Olds laughed about the tale.  Ms. Rabe even mentioned that she had heard a much more animated version of the story from other people and related the same to the group.  Claimant and Conductor Moore were called for duty and they placed their luggage into the carryall.  They were transported to the depot to begin their tour of duty and there was no more mention about the incident.  At 0600 hours on Friday, May 18, 2001, some 23 days after Claimant related the story in the hotel lobby at the desk clerk’s request, Union Pacific MTO R. L. Bradbury received a note from Manager of Yard Operations Izard, stating that there were possible EEO violations that had occurred at the Oak Tree Inn in Hearne, Texas that involved Claimant.  MTO Bradbury conducted an investigation which included interviewing several hotel employees and their managers.  He did not interview Claimant Gurgevich or his Conductor of April 26th 2001, J. K. Moore who was an eye witness to the alleged incident.  At 1900 hours on the evening of May 18, 2001, MTO Bradbury removed Claimant Gurgevich from service and transported him back to Houston, his home terminal.  An investigation was scheduled for June 6, 2001 at 1000 hours which was postponed by BLE Local Chairman Sikorski until July 2, 2001.  The charge letter read as follows:
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CERTIFIED - RETURN RECEIPT REQUESTED
CERTIFICATION NUMBER 7000 1670 0003 7613 9464

Mr. M. E. Gurgevich/Engineer
SSN: 449-11-5147

P. O. Box 1834

Spring, TX. 77383-1834




[image: image2.png]Please report to the Conference Room, 6800 Kirkpatrick Blvd, Houston, Texas, at
10:00 a.m., Wednesday June 06, 2001, for a formal investigation to develop facts and place
your responsibility, if any, in connection with a report that you alleged conducted yourself in a
manner unbecoming an employee by making inappropriate comments and unwanted physical
contact with the female employees of the Oak Tree Motel and Penny's Diner, which is the
Corporate Lodging Facilities in Hearne, Texas. The report further indicates that you allegedly
conducted yourself in an improper manner on April 26, 2001, at approximately 9:00 a.m.,
when you told the female clerks of the Oak Tree Motel about a sexually explicit experience.
This is a possible violation of the Carriers Rules and Regulations, as well as the Company's
EEO Policy, while employed on the Union Pacific Railroad.

Engineer only. This is a Level 5 violation under the Upgrade Policy. You may
contact MTO Robert Bradbury at 281-986-4665 for conference purposes.

You may arrange for witnesses and representatives, if desired, as permitted by your
scheduled agreements.

You are being withheld from service pending outcome of this investigation.
170\\/22;)
06/01/01 ¥#This investigation is being postponed until Monday July 02, 2001, at 10:00 a.m.
per request of Local Chairman R. Sikorski.
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Yours truly,

Robert Bradbury, MTO





The investigation was held on July 2, 2002.  In a letter dated July 12, 2002, Union Pacific Superintendent Jerry Everett notified Claimant that he was

dismissed from service.

[image: image3.png]TO: M.E. Gurgevich - S5S5#449-11-5147

OCCUPATION:

LOCATION: Houston,

Dear Sir:

You are hereby advised that your record has this date been assessed with:
DISMISSAL for your violation of Company's BEO Policy, in connection with
conducting yourself in a manner unbecoming an employee by making inappro-
priate comments and unwanted physical contact with female employees of the
Oak Tree Motel and Penny's Diner, which is the Corporate Lodging Facilities
in Hearne, Texas. Further indications is that you conducted yourself in an
improper manner on April 26, 2001, when you told female clerks of the Oak
Tree Motel about a sexually explicit experience, while employed on the
Union Pacific Railroad. As per outcome of investigation held on July 02,
2001, at Houston, Texas,.

Your record now stands: Level 5, ~ DISMISSAL





This discipline was formally appealed by the Organization on August 18, 2001 within the timelimits prescribed in the collective bargaining agreement.  A subsequent follow up detail appeal was submitted on October 11, 2001.  Attempts were made to have Claimant Gurgevich reinstated to service at several conferences with Union Pacific Regional Vice President, Steve Barkley without success.  The case was handled with Terry Stone, Union Pacific Labor Relations highest designated officer to handle such disputes on this property, resulting in it being presented here at the Division for final adjudication.
POSITION OF THE ORGANIZATION:



The record of this case is very intricate and detailed.  We ask the Division to bear with us as we attempt to logically work our way through this maze to expose the real facts of this incident.  


Charges of inappropriate conduct are taken very seriously by the Organization.  We certainly do not condone offensive or inappropriate behavior by our membership.  However, in light of the seriousness of these type charges, the Carrier as the moving party is required to provide a fair and impartial hearing as well as substantial proof of wrongdoing on the part of the charged employee.  The Organization asks that as we review this case, we keep in mind the wise words of Referee John C. Fletcher in First Division Award 24198 that reads as follows:

“The board agrees with the Carrier that sexual harassment is an insidious form of misconduct and it at odds with Federal law.  However, it is not more serious than many other types of violations of Federal law or Carrier Rules, operating a train while under the influence of drugs or intoxicants, theft from the company or a fellow employee, or inflicting physical injury on a coworker, for example.  Discipline involving established instances of sexual harassment ought not exceed parameters and guidelines for discipline in other similar violations.  Penalties imposed must take into consideration the totality of the occurrence, its seriousness, and other contributing factors, including mitigation.  Additionally, simply because it is a sexual harassment charge, Carrier is not excused from compliance with procedural requirements of the Agreement.”  (Emphasis added)


The Organization believes the Carrier failed in meeting its burden of proof in the instant case.  The charges levied against Claimant Gurgevich were two fold:  

1. Relating of a sexually explicit experience to hotel employees of the Oak Tree Inn on April 26, 2001.

2. Making inappropriate comments and unwanted physical contact with female employees of the Oak Tree Motel and Penny’s Dinner.



Four people were present in the hotel lobby on April 26, 2001, Desk Clerk, Rene Rabe; Limo Driver, Bridgett Olds; Union Pacific Conductor J. K. Moore and Claimant M. E. Gurgevich.  None of those people found the story as related by Claimant to be sexually explicit.  Ms. Olds indicated that when she walked in the front door of the lobby, Ms. Rabe made a comment to her “you gotta hear this” referring to the cat story (See Exhibit A page 172 lines 3 – 5 and 32 – 33).  When asked if she found the story to be offensive she testified on page 182 of Exhibit A lines 33 -36:

[image: image4.png]Q:

A:

And you didn’t think anything about the story?

I mean, it didn't - - no, it didn't bother me.
say, I've heard worse.

Like I



  

Ms. Rabe also stated in direct testimony several times that she did not find the “cat story” offensive.  (See Exhibit A Page 189 lines 6 – 9)  She stated that she found the story “gross” as you would a discussion about medical surgery and admitted she had a weak stomach.  (See Exhibit A Page 192 lines 4 – 37)  In her extensive testimony during the hearing, nowhere did she state that she was offended by the story or refer to the story as a “sexually explicit” as alleged by the Carrier.  She was ultimately questioned by Co-Interrogating Officer Boydston beginning on page 200 of Exhibit A as follows:
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A:

Gurgevich? 1 mean, did it make you uncomfortable
to be around him?

No, not really. It just was - - no, not really.





This is just one of the many attempts made by the interrogating officers at the hearing to bait Ms. Rabe into giving credence to the charge of relaying a sexually explicit story to her on April 26, 2001, but each time they were unsuccessful.  

Ms. Rabe additionally testified that the “cat story” was well circulated both on the railroad and at the hotel (See Exhibit A Page 192 lines 21 – 27).  She also testified that she had heard the story before from other people (See Exhibit A Page 192 lines 34 – 37).  She acknowledged that the story had been told to her by other railroad employees staying at the hotel.  That testimony begins on page 193 and reads as follows:

[image: image7.png]Q:

A:

The person - - the other person you heard that
from, did they work for the railroad, also?

Yes.



  


We have other railroad employees relating the “cat story” to the hotel employees but they have not even been investigated much less charged with any offensive behavior.  This is clearly a disparity of treatment between Claimant Gurgevich and other employees of Union Pacific.


The fourth eyewitness, Conductor Moore, testified that Claimant Guregevich was actually requested to relay the story to Ms. Rabe and Ms. Olds in the hotel lobby and that they found the story amusing.  They did not take exception to the story nor did they report it to the railroad (See Exhibit A Page 80 lines 1 – 21).  He testified that after the story was told, Ms. Rabe stated “that ain’t the way I heard it” and told the version of the story that had been related to her (See Exhibit A Page 90 lines 20 – 37).    According to Conductor Moore, the version of the story told by Ms. Rabe was racier than that of Claimant Gurgevich.  See Moore’s testimony beginning on page 92 which reads as follows:
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Okay. In reference to these two stories that we
have, we have the story that Mr. Gurgevich actually
told when he was requested to.

Yes.

And we have the story that Renee related to him - -
Yes.

- - when she said that'’s not the way I heard it.
Yeah.

What's the difference between the two stories?

The - - Mr. Gurgevich’s story was he scratched the

cat on the stomach. Renee’s version was he
scratched the cat’s nuts.





Here we have direct testimony from an eyewitness to the story being told stating that Mr. Gurgevich related the story as scratching the cat on the belly, while the story circulating on railroad property and at the hotel, had him actually making physical contact with the cat’s private parts.  This testimony reinforces the premise that this story was widely circulated and was embellished as it passed among both railroad and hotel employees.  At some point and time, this story became larger than life and took on a life of its own.  

It is also worthy of note that the other witnesses testifying at the hearing had never heard Claimant Gurgevich tell this story.  They did not even attempt to relate any hearsay evidence into the record about Claimant telling the story to anyone other than the witnesses at the hearing.  Per his testimony, Claimant had only told this story one other time prior to relating the same in the hearing and that was at the hotel on April 26, 2001 which involved Ms. Rabe, Ms. Olds, and Conductor Moore (See Exhibit A Page 248 lines 20 – 28).  All the witnesses present at the hearing who personally heard Claimant relate the story in their presence, did not find it offensive or of a sexual nature.  Not a single report was filed or complaint levied by any of the people who personally heard the story told until they were forced to do so by Union Pacific and Oak Tree management.  Clearly, the story told by Ms. Rabe was racier and much more explicit than Claimant’s version of the same incident.  There is a definite disparity of treatment between Claimant Gurgevich and the other parties who actually asked that the story be related by Claimant first hand.  Per Mr. Moore’s testimony, the sexually explicit story was actually related by Ms. Rabe to the group and Claimant Gurgevich had no part in that, but is prejudicially being withheld from service because of the comments being made.    


We have additional testimony from both Ms. Greider, hotel manager and Pennye Blankenship, manager of Penny’s Dinner about the storytelling incident.  Ms. Blankenship stated that she had no direct knowledge of the incident of April 26, 2001 (See Exhibit A Page 119 lines 7 – 11).  Ms. Greider however, gave direct testimony regarding the storytelling incident beginning on page 148 of Exhibit A as follows:
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She came into my office and I - - I'll be honest with
you. I don’'t know which railroader was with her.
But there was a railroader that came in with her at
the time. And she was so upset. [ mean, she was
in tears. She was shaking. She was very upset.
And she just told me that there had been a story
told, but she wouldn’t tell me the word. She said
she couldn’t say the words. She just absolutely
could not. So, I went out to see who else was out
there. And Brigitte was out there. So, Brigitte and
I went into the office and she told me the story.




In the above testimony, Ms. Gerider described Ms. Rabe as coming into her office in tears and shaking violently as a result of the story she had been told.  She testified that she was so shaken that she could not repeat the story, so Ms. Greider had to go to Ms. Olds to get a version of the story.  This testimony was refuted by the direct testimony of Ms. Rabe when she made the following statements:

Page 190 lines 31 – 34
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Q:

A:

One last time. I know I've asked this twice already.
You were not offended by the story, correct?

No, not offended. It was just gross.




Page 195 lines 32 – 35

[image: image11.png]33
34
35

Q:

A

Did you cry - - did this - - this telling of this story,
did it make you cry or anything?

No.




Pages 200 lines 36 – 37; 201 lines 1 – 5
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A:

Gurgevich? 1 mean, did it make you uncomfortable
to be around him?

No, not really. It just was - - no, not really.





We also have direct testimony from Conductor Moore that Ms. Rabe told her own more graphic version of the story in the lobby of the hotel on April 25, 2001.  There is direct testimony from Ms. Olds regarding Ms. Rabe’s emotional state beginning on page 177 that reads as follows:

[image: image14.png]Q:

A:

Was she cryin’?

No.





There is a direct conflict in the testimony of Ms. Greider and all the other witnesses regarding Ms. Rabe’s reaction to hearing the story.  This completely destroys Ms. Greider’s credibility as a witness at the hearing.    That still leaves the puzzling question of why Ms. Greider would testify in the manner she did?  

Delving further into her testimony, we find that she provided Union Pacific Railroad with a statement about Claimant Gurgevich which is page 309 of Exhibit A and reads as follows:


[image: image15.png]OAK TREE INN
1051 N. MARKET ST.
HEARNE TX. 77859

To Whom It May Concern,

Shortly after I took over as the General Manager of the Hearne, Oak Tree Inn the name
Mark Gergavich was brought to my attention. Mr. Gergavich had told a very repulsive /
vulgar story to some of my staff. They were very upset by this story, which involved a cat
and what Mr. Gergavich had done to the cat. I told the staff that this was unaceceptable
behavior from anyone, including railroad employees. Upon checking into this further I
found that there has been several things Mr. Gergavich has done that is not appropriate
behavior. He goes around trying to get the female employees of both the hotel and the
diner to give him hugs, when they tell him no he becomes very persistent to the point of
on one instance chasing a visiting female manager around the parking lot. The final
incident was when Mr, Gergavich was checking into the hotel and the asst. manager
called him Mr. Gergavich and he started screaming at her (in front of other guests) that
he was not in the military and she was to call him by his first name. This brought her to
tears, this both hurt and embarrassed her.

When this man comes into the hotel even the other railroaders run and hide. My staff
should not have to be exposed to this type of treatment.

Respectfully,

&M W VPR R
SIDDIE L. GREIDER EXHIBITK
GENERAL MANAGER |
OAK TREE INN

e





The above statement is riddled with conjecture and innuendo that Ms. Greider denied when she was questioned in the investigation.  In her statement above she stated:
 “He goes around trying to get the female employees of both the Hotel and the diner to give him a hugs, when they tell him no he becomes very persistent to the point of on one instance chasing a visiting female manager around the parking lot.”

Then when she was asked a direct question in the investigation she gave the following testimony beginning on page 158 of Exhibit A which reads as follows:
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Ms. Greider, in vyour statement here that vyou
apparently gave to Mr. Bradbury, vyou make
reference in here to - - and you've talked about it
to the - - to Mr. Gurgevich chasin’ somebody around
a parking lot.

Yes, sir.
Were you a witness to that?

No.




She further goes on to testify to the following on page 159 of Exhibit A as follows:
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Okay. Have you ever personally witnessed him goin’
around tryin’ to get female employees of both the
hotel and the diner to give him hugs?

No, sir.

Excuse me?

No, sir.

So, when they tell him no and he becomes very
persistent, to the point of one instance chasin’ a
female manager, you hadn’t been a witness to any
of that?

No.




The above quoted testimony is in direct conflict with her written statement given to Union Pacific that resulted in the charges and shows that she clearly has a prejudicial attitude toward Claimant Gurgevich.  Delving further into her testimony reveals that she had a deep seeded dislike for Claimant Gurgevich.  Ms. Greider testified on page 151 of Exhibit A as follows:
[image: image18.png]21 Q: Frankly speaking here, would it be fair to say that
22 you don’t like Mr. Gurgevich?

23

24 A: At this time? Yes, it would be.




She disliked Claimant so much that she was willing to write slanderous, untrue statements about him to Union Pacific without any first hand knowledge of the matter.  She disliked him so much that she was willing to lie about Rene’s reaction to the “cat story” to justify Claimant’s dismissal from service.  

The charge of relating a sexually explicit story on April 26, 2001 is clearly without merit and unfounded.  Claimant Gurgevich did nothing but relate a story regarding an incident with a cat that no one found offensive and did not make the parties involved even feel so much as uncomfortable.  While Ms. Greider may have found the story to be offensive, she did not hear it directly from Mr. Gurgevich and was likely told the spiced up version related by Ms. Rabe and others alleging Claimant scratched the cats body parts.  

In regard to the second charge of “making inappropriate comments and unwanted physical contact with female employees of the Oak Tree Motel and Penny’s Dinner” there was absolutely no factual evidence introduced at the hearing relating to this charge.  It seems the entire case revolves around accusations made by Ms. Blankenship.  As we have previously developed, Ms. Greider made accusations in her written statement that could not be substantiated during her cross-examination.  Ms. Rabe stated in her opening testimony that all she really knew about was the “cat story”.  That testimony begins on page 187 and reads as follows:
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What you know about the - - about this portion here
of the investigation, cat story and whatever else.

Okay. AIl'T really know is about the cat.

I mean, a

bunch of guys were comin’ in and talkin’ about over
the radio or somethin’ about sayin’ meow, meow. I

mean, he was askin’ why he said it.
that's when the story was told basically.

And then,





Ms. Rabe was pressed further in the investigation about other information regarding Claimant Gurgevich and all that developed during that testimony centered around it being her nature to find hugs from anyone uncomfortable and that feeling was not particularly directed toward Claimant Gurgevich (See Exhibit A Page 214 lines 1 – 9).


Ms. Olds did not provide any instances of improper behavior by Claimant Gurgevich.  In fact, she establishes that hugging is a common practice and greeting used among the railroad and hotel employees at Hearne, Texas.  That testimony begins on page 175 and reads as follows:


[image: image20.png]Has - - in relation to hugging, you know, have you
seen people hug as a form of a greeting around the
hotel and diner?

Yes.

Do you think that that's - - is that - - is there
anything bad about that or is it just a form of
greeting?

I don’t think there’s nothin’ bad about it at all. I
mean, I get it all the time from some of the guys.
It's just their way of sayin’ hi or, you know, how are
you doin’ or whatever. It happens all the time.





Additionally we have testimony from Engineer S. E. Berry regarding hugging being a common practice at the Hearne facility (See Exhibit A page 218 16 – 24).

The testimony of Conductor Moore was definitive regarding Claimant’s conduct at the hotel which begins on page 88 and reads as follows:
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And continues on page 89 as follows:
[image: image22.png]2 A: No.
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4 Q: Did you see Mr. Gurgevich touch anybody in an
5 inappropriate manner?
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7 A No.

9 Q: Have you ever seen anybody tell Mr. Gurgevich that
10 they didn't want him to touch them?

I

12 A: No.





Ms. Blankenship’s testimony regarding Claimant Gurgevich’s behavior is sketchy at best.  She makes a demonstrative statement that she had seen Claimant giving unwelcome hugs to other people, but when  pressed to identify those people, her testimony trails off into a faded memory of some employee who doesn’t work there anymore.  That testimony begins on page 128 and reads as follows:
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It'il make this go a lot easier. On these other
incidents you say you witnessed, can you tell me
who that was that you witnessed?

I have seen two waitresses that really didn't
welcome the hugs.

Excuse me?

1 have seen two waitresses that really didn't want
the hugs.

Okay. Can you tell me who those people were?
One of 'em was Becky - - or, I'm sorry, not Becky,

Shelly. And I don’t remember her last name. This
was a while back.





The other lady identified by Ms. Blankenship was a Veronica Fowler.  While Ms. Fowler was not working at the dinner, she did not show up as a witness at the hearing and therefore all testimony concerning Ms. Fowler was hearsay and must be given no credibility.  Additionally, we have the signed statement by Ms. Fowler that was not allowed into evidence during the investigation stating that she was never touched in an inappropriate manner by Claimant.  This statement was provided to Superintendent Everett in a letter from Local Chairman Sikorski dated August 7, 2001 (See Exhibit B pages 3 and 4).  

MTO Bradbury, when pressed to provide specific dates and instances where Claimant allegedly had improper physical contact with employees of the diner and hotel could not provide any specific dates or times.  His testimony begins on page 51 and reads as follows:


[image: image24.png]So, basically, the charges or what you're talkin’
about then are in generalities? They didn’t give you
any specific dates, any specific times, any specific
incidents?

Yes, sir.




[image: image25.png]They were just talkin’ in generality with no
specifics?

They were sayin’ that he did try to hug them, but
they didn’t give me exact dates. That's what they
told me.

Did you ask ‘em if they’'d ever told Mr. Gurgevich
that they found his behavior or his demeanor
improper or offensive?

Yes.





Testimony continues on page 52 as follows:


[image: image26.png]10

Did they - - what did they say?

I can't recall which - - you know, I took so many
that’s it’s hard to recall exactly what was said. But
there was a few that did tell him not - - to leave
‘em alone.

But you don’t remember which ones that was?

No, sir. I can’'t recall, no.





Here we have direct testimony from the charging officer that is vague and inconclusive.  Mr. Bradbury’s comment above that there were a “few that did tell him not - - to leave’em alone” is totally unacceptable.  His excuse of “I took so many that’s it’s hard to recall exactly what was said” amounts to nothing but a vague and ambiguous accusation and has no place in a level 5 investigation with Claimant’s job on the line.  If there were “so many” then surely Mr. Bradbury could have at least identified one person specifically.  The fact that he didn’t simply means that he actually could not answer the question.   

Additionally, Ms. Blankenship confirms that hugging at the dinner and hotel is a common practice.  That testimony begins on page 129 and reads as follows:
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Did - - did - - did - - so, have you ever seen
anybody else hug waitresses at the diner or hug - -

Yeah,

- - people at the hotel?

Um hum.

So, it’s not uncommon for that to happen?

No, it's not uncommon.





Ms. Blankenship confirms that she has never had a conversation with Claimant indicating she found his behavior inappropriate.  That testimony begins on page 129 and reads as follows:
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Have vyou ever had a conversation with Mr,
Gurgevich where you told him that you felt like he
needed to stop doin’ what he was doing, that you
felt like that was improper?



  

Testimony continues on page 130 as follows:
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No.

So, you never told Mr. Gurgevich that he was acting
improperly or that you were offended by his actions
or statements?

No.





She also testifies that as manager of the diner, she has never requested that he leave the diner due to improper behavior (See Exhibit A page 132 lines 2 – 16).  As manager of the diner, it is perplexing that she finds Claimant’s behavior so offensive, but has never once requested that he leave the diner.  She does however, testify that he has been talked to by hotel manager Greider (See Exhibit A page 133 lines 2 – 8).  When Ms. Greider was questioned on page 147 about this alleged conversation with Claimant regarding his improper conduct she replied a as follows:
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Okay. Did you ever have any conversation with Mr.
Gurgevich about conduct in the diner?

No.

Were you ever asked to have a conversation with
him?

No.





Ms. Blankenship was definitive in her statement about Claimant being talked to about his behavior by Ms. Greider, but Ms. Greider testified that the conversation never took place.  It is perplexing indeed that both of these ladies found Claimant Gurgevich’s behavior so unacceptable, and though possessing managerial authority, neither ever spoke to him about any of those concerns.  

With the conflicting testimony from the two hotel managers and their employees, a pattern of prejudgment is developing.  That pattern coupled with the direct testimony of both Ms. Rabe and Ms. Olds that they felt their job might be in jeopardy if they did not sign a statement and testify puts the credibility of both managers of the facility in question (See Olds’ testimony Exhibit A page 175 lines 14 – 18 and Rabe’s testimony page 194 14 – 21).  Ms. Rabe was given specific instructions not to discuss the matter with anyone, especially BLE Local Chairman Sikorski, prior to the hearing (See Exhibit A pages 194 lines 32 – 36 and 195 lines 1 – 15).  When MTO Bradbury was later asked if instructing witnesses in an EEO case to not discuss the case was standard procedure, he responded “I don’t know” (See Exhibit A page 207 lines 13 – 16).  If he was not following established policy, then there can be only one reason for issuing these instructions; to inhibit the Organization’s ability to defend Claimant Gurgevich against the accusations made against him.          

It was clearly developed in the record that Claimant Gurgevich normally talked in a loud tone of voice due to a hearing problem.  (See Bradbury’s testimony page 53 lines 14 – 34; Berry’s testimony page 219 34 – 37; Greider’s testimony page 161 lines 6 – 14;)  MTO Bradbury even admitted that Mr. Gurgevich was very forceful when he normally speaks.  Certainly that forceful tone which is normal for Claimant Gurgevich, could be construed by others as being abusive or argumentative.  It is totally improper for someone to lose their employment relationship because of their God given personality and normal demeanor.  
.

While Ms. Blankenship complained about Claimant telling jokes in the diner, she readily admitted that this type of behavior goes on all the time with not only railroad employees but public patrons as well (See Exhibit A page 134 lines 26 – 29).  Additionally, we have the testimony of Engineer S. E. Berry, stating the public customers are often times loud and boisterous at the diner. That testimony begins on page 218 and reads as follows:
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The - - have you been in the diner late at night?

Oh, yeah.

Have you seen people come in there that don’t work
for the railroad who act badly and they're loud and
cause problems?

Yes.





The Carrier as the moving party in a disciplinary proceeding is required to meet a substantial burden of proof as outlined by Referee Hays in Special Board Of Adjustment 894, Award 1633, Exhibit C which states in pertinent part:
“Notwithstanding the fact that this appeal is essentially civil in nature, the charging party (carrier) has the affirmative responsibility to allege and prove, with a reasonable degree of certainty, the wrongful act and the specific rule violation. Unlike the stringent standards imposed by the courts, there is no statutory requirement or controlling case law which mandates that the carrier’s charges be measured by the same degree of specificity as a criminal action. [Aron, “Some Procedural Problems in Arbitration”, 10 VandL.Rve.733,741 (1957)].  However, the credible evidence must be clear and compelling – in our judgment the carrier’s evidence falls fatally short of satisfying such proof requirement.

Award: based on the credible evidence of record, giving due regard to the respective proof responsibilities, we are obligated to dismiss the carrier’s charges involved in this appeal, and reverse the disciplinary sanction; claim sustained.”  (Emphasis added)
In the instant case, Carrier failed miserably in their responsibility to prove the charges.  The “cat story” told in the lobby of the hotel, as related by Claimant, was not offensive to anyone who witnessed the telling of the story first hand.  Twenty-three days passed from the telling of the story until the charges were initiated by the Carrier.  The incident was not brought to light until the hotel employees were instructed to write up a statement by their respective managers.  Despite their statements, both Ms. Rabe and Ms. Olds testified at the hearing that the story was not offensive to them.  The record clearly develops that a much racier version of the story was being told by hotel employees and other Union Pacific employees as well.  The “cat story” took on a “Paul Bunyan” type atmosphere and became racier with each telling of the tale.  The actual innocent act of scratching a cat on the stomach blossomed into a version of Claimant intentionally masturbating the cat as the story was circulated.  There is no evidence in the record that Claimant Gurgevich was in any shape or form responsible for that version of the tale (See also First Division Award 20549 Exhibit E).  
PROCEDURAL ISSUES


There are several glaring procedural issues in this case where the Carrier committed fatal errors.  The first and most glaring of these is the Carrier’s denial of the Organization’s request to review all documents to be submitted into evidence at the investigation prior to the hearing.  This right is guaranteed in the collective bargaining agreement Paragraph 7 which reads as follows:
[image: image32.png]Where request is made sufficiently in advance and it is practicable, the engineer
and/or the BLE representative will be allowed to examine material or exhibits to be
presented in evidence prior to the investigation. At the investigation, the engineer
and/or the BLE representative will be afforded the opportunity to examine or cross
examine all witnesses. Such examination will extend to all matters under

investigation.





A proper request to examine the material was submitted by Local Chairman, Ron Sikorski, dated June 18, 2001 that was received by the railroad on June 25, 2001 and signed for by Curtis Gace, the clerk in charge handling discipline on the service unit (See Exhibit A pages 296 and 297).  This request for documents was not responded to by the Carrier and a formal objection was lodged at the opening of the hearing regarding this matter (See Exhibit A beginning on page 11 lines 27 – 37 and running through 14 1 – 22).  The representatives at the hearing were offered an opportunity to recess the hearing so they could examine the evidence.  This offer of recess was responded to by General Chairman Gore on page 13 lines 20 – 37 of Exhibit A and reads as follows:
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Mr.

G. L. Gore:

Okay. Mr. Carter, this is Gil
Gore, The organization is
agreeable to that. We
would, without waiver of our
position that we take, you
know, our objection stands,
as Mr. Sikorski made it in
reference to not being
provided the documents
prior to bein’ here. We're
going to proceed forward
and do the best we can with
what we have to work with.
But, without waiver of that
objection, we would like a
recess where we can
examine any material
available.





Interrogating Officer Carter responded to Mr. Gore’s comment stating that he was going to grant the recess and that it would not “impinge” upon the Organization’s objection.  That testimony begins on page 14 lines 2 – 19 of Exhibit A which reads as follows:
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Mr. J. E. Carter:

Okay. Mr. Gore, I'm going
to grant that recess and I'm
not goin’ to - - it does not
impinge on your objection,
as I noted as the BLE
objection No. 1.

At this time, it’s 10:30.
We're going to go off the
record until such time as
you and your - - Mr. Phillips
and Mr. Sikorski have an
opportunity to examine the
requested documentation, or
what might be put forward,
with your concurrence. Mr.
Sikorski?





We would ask the board to note, that Interrogating Officer Carter preserved the rights of the Organization to what he referenced as “BLE Objection 1” even though the recess was granted to examine the material and that objection is properly before the Division today.  

In the face of such egregious charges, the Organization and Claimant Gurgevich were entitled to examine the material to be presented prior to the hearing.  The right “to examine material or exhibits to be presented in evidence prior to the investigation” provided for in Paragraph 7 of the discipline rule has been interpreted on this property in First Division Award 25299 (Exhibit N) where Referee Barry Simon ruled in pertinent part:

“We do not read the Rule as strictly as the Carrier would wish. The right to examine documents is not much of a right if they are not readily accessible.  Given the vastness of the territory covered by this Carrier, it would certainly be possible for documents to be located anywhere in the country.   Furthermore, there may be cases where the Organization would want others to review the documents prior to the investigation.  We believe the right to examine includes the right to access, and that would require the Carrier to provide copies of the documents, in some manner, to the Organization.  Under this interpretation, the Carrier is still not obligated to furnish documents that will not be used in the investigation, or when it is not practicable to do so.  

Inasmuch as the Organization made a proper request for documents that were ultimately used in the Investigation, and the Carrier effectively denied the request without good cause, the Board must find, in accordance with Award 85 of Public Law Board No. 6040, that Claimant was denied the due process the Agreement entitles him to.  We will, therefore, direct that the discipline be removed from his record.”  (Emphasis ours)

While the above quoted decision was from the BLE Upperlines General Committee, the discipline rule in question is a system discipline rule that applies to all six BLE Union Pacific General Committees of Adjustment.  As in the above quoted case, the parties in the instant case were spread across the country and could not review the evidence at a single location.  General Chairman Gore was located in Harvey, Louisiana and the documents were located some 360 miles away in Houston, Texas.  It would be unreasonable and impractical to ask General Chairman Gore to expend valuable resources of his Committee to travel to Houston to “examine” the documents, especially in this day and age of readily accessible electronic communication.  See also Public Law Board 6040, Award 85 (Exhibit O) where Referee Eischen ruled in pertinent part:
As we read this record, in this case the BLE representative did not engage in impermissible “discovery” but rather made an appropriate Agreement-supported request to examine, prior to the investigation, specifically identified materials or exhibits which Carrier had obtained and intended to present as evidence against the charged employee.   Subsequent to denying that request, Carrier introduced the requested materials in evidence against Claimant at the formal investigation. In our considered judgment, Carrier thus committed a fatal violation of the quoted language of the System Agreement-Discipline Rule. That violation requires this Board to reverse the disciplinary action.

The above quoted case addresses the language in Paragraph 7 of the Union Pacific System Discipline Rule that applies to all BLE General Committees.  In the instant case, Carrier’s violation is even more egregious, in they did not even respond to the Organization’s request to review the evidence.  In light of the fact no specific dates of improper conduct were identified in the notice of investigation, denying the Organization access to the evidence leaves no doubt that Claimant Gurgevich’s rights to due process under the collective bargaining agreement were compromised.
In addition to the above denial of documents, the Carrier conducted a one sided investigation of the incident.  It was clearly developed in the record that the only people MTO Bradbury interviewed were employees of the hotel, under the direct supervision of their managers.  All the employees of the hotel and diner testified they were required to write statements by their managers and felt that their jobs were possibly in jeopardy if they failed to do so.  MTO Bradbury readily admitted that he did not interview Conductor Moore who was an eyewitness to the “cat story” incident even though he was well aware that Conductor Moore was present (See Exhibit A  page 47 lines 5 – 14).  He also admitted that he never interviewed Claimant Gurgevich even when he personally delivered the message of his removal from service (See Exhibit A page 44 lines 22 – 31).  MTO Bradbury was face to face with Claimant and yet did not even inquire if the charges alleged against him were factual (See Exhibit A page lines 4 – 11).  It is obvious that MTO Bradbury was on a mission.  That mission was to only collect the data he felt would prove guilt on the part of Claimant Gurgevich.  He didn’t even bother to ask Ms. Rabe and Ms. Olds if the story they were told was requested by them or extemporaneously offered by Claimant Gurgevich.  When asked if knowing the ladies had asked for the story to be told would have made any difference, MTO Bradbury responded “I’m not sure.” (See Exhibit A page 53 lines 7 – 12)    The requirement of the Carrier to develop all the facts, both for and against the Claimant is well documented throughout arbitral history as in First Division Award 24296, Exhibit D where Referee Muessig states:


“The notion of a fair hearing requires that the Carrier summon to the hearing all witnesses which reason and logic dictate may have some relevant and material testimony or evidence to present. The primary purpose of a hearing for which the Carrier has the burden of conducting fairly, is to develop the facts and circumstances with respect to the issues that are raised by the charge, including those facts which favor as well as those which are adverse to the Claimant.” (Emphasis added)
Clearly, there was no attempt by MTO Bradbury to fully develop the complete record of this case, because he only listened to one side of the story.


The charges of “making inappropriate comments and unwanted physical contact with female employees of the Oak Tree Motel and Penny’s Dinner” were vague and ambiguous.  It is impossible for Claimant or his representatives to build any defense against such charges.  The collective bargaining agreement and simple rules of fairness dictate that charges of such a serious nature must be specific and detailed.  Without specific dates, times, locations and names of aggrieved parties, it was impossible for Claimant or the Organization to gather any records or witnesses to support his defense of the charges levied against him.  It is understandable that no specific dates or times were listed in the notice of investigation, because no specific dates or times were developed in testimony of the hearing.  Obviously, they were not listed because the Carrier was unable to develop those facts.  That should have lead to the dropping the entire matter, not Claimant’s dismissal from service.  A timely objection was entered into the transcript by the Organization regarding the vagueness of the notice (See Exhibit A page 15 lines 1 – 27).  Failure to levy specific charges in cases of improper conduct has lead to dismissal of those charges as in Public Law Board 5912, Award 95 (Exhibit M) where Referee Lynch ruled in pertinent part:  

“The Board will note here that the complaints from Misses Oksendahl and Dobrinski allegedly occurred during the summer of 1996.  This can hardly be accepted as a specific complaint in that the general nature thereof, together with their refusal to testify, denied both Carrier and claimant the right to develop the actual facts surrounding the alleged incidents.  …The Board must therefore discount the statements of Misses Oksendahl and Dobrinski due to lack of sufficient evidence to uphold the general allegations set forth in their complaint.”


While in the above quoted case Referee Lynch ultimately denied the claim, he summarily dismissed two of the four complaints as being vague.  The instant case contains no specific dates when Claimant supposedly made inappropriate comments and unwanted physical contact with the employees of the Oak Tree Motel and therefore that portion of the charge must be discounted and the vague notice declared invalid.   


In addition to the above procedural objections, we also have flagrant violations of the interrogating officers running the hearing.  The Carrier had co-interrogating officers to preside over the hearing.  Those were Mr. Boydston and Mr. Carter.  Both men committed grave procedural errors in their questioning and handling of legitimate objections made by the representatives.  


During the course of the hearing, we have both interrogating officers attempting to lead the witnesses testifying to get the testimony they wanted into the record.  The first instance involves Mr. Carter who when questioning Ms. Blankenship beginning on page 121 line 22 states the following:

Q. I am going to pass you exhibit “7”.  Take a moment to read that or scan through it, because this investigation isn’t because Mr. Gurgevich allegedly does or does not like the diner.  Okay?  This is..

A. A lot of comments had nothing to do with the diner.  There were sexual references.  There were sexual jokes and such that were way out of line for an eating establishment when you have regular customers in there.
Q. Okay.  That’s what we’re after.  I mean I.. (Emphasis added)

The witness, Ms. Blankenship was offering testimony that Claimant was always putting the diner down or saying something about one of her employees which showed a definite prejudicial attitude toward Claimant and was motive for her unfounded damaging testimony.  Claimant was complaining about her eating establishment and Ms. Blankenship definitely did not like that.  Mr. Carter redirected her testimony to a topic that would point toward Claimant Gurgevich’s guilt of the charges.  When the witness accepted that direction, interrogating officer Carter then spurred her on with the words “Okay.  That’s what we’re after.”  This exchange clearly shows that Mr. Carter was not trying to develop all the facts relevant to the matter under investigation but only those facts that would prove the charges against Claimant Gurgevich. 

Additionally, Mr. Boydston was caught by First Vice General Chairman Phillips, asking Ms. Rabe if she felt uncomfortable around Claimant Gurgevich and shaking his head “yes” during that question as if to encourage or reinforce an affirmative response.  Mr. Phillips objected to this behavior which resulted in an apology from interrogating officer Boydston, stating that he was merely “commiserating” with the witness and stating “I’ll have to watch that” (See Exhibit A page lines 1 – 30).  It is important to note that Mr. Boydston did not deny his actions.  He was trying to coax a positive response from the witness on a very important question.   Websters New Dictonary defines “commiserating” as “to feel or express pity” (See Exhibit F page 2).  By his own admission, Mr. Boydston while serving in the important role as interrogating officer, was expressing pity and sympathy for the witness Ms. Rabe for having to hear the “cat story” from Claimant.  Ms. Rabe in her testimony made it clear that she was not upset about the story and did not feel uncomfortable around Claimant Gurgevich despite the interrogating officer’s attempts to subliminally send a contrary message.  The act of making a physical motion with your head to lead a witness to answer a question in favor of the Carrier’s charges by an interrogating officer can be construed as nothing but improper conduct.  

Additionally there was a prejudicial statement made by interrogating officer Carter on page 124 beginning on line 30 where he informs Mr. Gurgevich’s representatives that he is not going allow them to assassinate any of the witnesses about to testify.  He also states that he is not going to allow anyone to assassinate Claimant Gurgevich.  A timely comment was placed into the record by Local Chairman Sikorski that it was a little too late to state we are not going to tolerate any attacks on Mr. Gurgevich.  It should be noted that contrary to his commitment, interrogating officer Carter allowed Claimant Gurgevich to be assassinated throughout the hearing with conjecture, innuendo and hearsay testimony by other witnesses.  

The final procedural error committed by the Carrier involves interrogating officer Carter’s rejection of evidence presented by the Organization in their defense of Claimant.  That document was entered into the on property record in a mailing to Superintendent Everett on August 7, 2001 with a cover letter from Local Chairman Sikorski.  The document is a list of status codes used in Union Pacific’s computer to denote being unavailable for service.  Another employee had written on the computer generated report derogatory remarks about Claimant Gurgevich.  By the handwriting it appears to have been done by the same person and it denotes new statuses such as “LG – Layoff Gurgevich” or “DG – Delete Gurgevich”.  The most damaging is at the top of the page which is “TG – fired for throwing Gurgevich off the fucking train”.  This slanderous document stayed on the bulletin board at the Union Pacific depot in Hearne, Texas for weeks.  A timely objection was entered into the record by General Chairman Gore regarding the document being disqualified as evidence (See Exhibit A pages 84 lines 8 – 37 and 85 lines 1 – 18).  Mr. Gore also emphasized the importance of the document as evidence because there were persons on the railroad who were attempting to smear Claimant Gurgevich.  Mr. Gurgevich was actually a victim of EEO harassment from his fellow employees.  Evidence of this nature was crucial to the Organization’s defense of Claimant with the obvious embellishment of the “cat story” and should not have been excluded. 

Improper conduct of hearing officers has been historically condemned in arbitral history as in Special Board of Adjustment 894 Award 1618, Exhibit G along with the Carrier’s responsibility to carry the burden of proof:


“The Organization listed specific instances where the Hearing Officer violated the fair and impartial standard. The Board has examined each of those noted sections, and finds that although the words and actions of the Hearing Officer were not fatal to the Organization’s defense, they were at times excessive, aggressive and questionable. Far too much conjecture from witnesses was allowed, he injected his own opinion too often, and he testified, interfered and become sarcastic with witnesses. Hearing Officers must be seekers of truth and facts, they must avoid any temptations to control the Hearing using such tactics as noted above.” (Emphasis added)

Assuming arguendo that somehow the merits of this discipline are upheld, the clear prejudicial behavior of Union Pacific in this case cannot be ignored and screams out for this discipline to be overturned.

The Organization is certain that Union Pacific is going to bring up Claimant Gurgevich’s past record.  Certainly, Claimant has a less than admiral discipline record which includes two previous offenses of sexual harassment.  Claimant was returned to service without pay in First Division Award 24825 (See Exhibit H) for urinating behind a van in the middle of the railroad yard.  While Claimant’s behavior in this case appears to be inappropriate, he is certainly not the first railroad man to answer the call of nature in the wild versus using the facilities provided on the locomotive.    I venture a guess that if we placed a port-o-let in the corner of Union Pacific Chairman Ike Evan’s office, he would find another location to do his business rather than use it and suffer the aroma of urine in his work place.  If we terminated every engineer who has relieved himself outdoors, the nation’s railroads would shut down for lack of manpower to run their trains.  

In the second case, Public Law Board 6170 Award 61 (See Exhibit I), Claimant was accused of inappropriate touching of a female limo driver.  In that “he said / she said” case, Claimant Gurgevich was faced with charges on two fronts, company discipline and criminal charges in the State of Texas.  While Claimant was offered opportunities to plead down to a lesser charge, he refused to do so and eventually received a “directed verdict” of acquittal from the court (Exhibit I page 3).  The Organization was certainly puzzled by the Referee’s decision in Award 61, especially in the face of the directed verdict of acquittal from the criminal court (See Exhibit I pages 4 – 15).  However, it is imperative to remember that while frequency of discipline can play a role in determining the severity of the discipline, it should not have any impact on establishing guilt or innocence in the instant case.  This age old arbitral premise is founded in decisions such as Fourth Division Award 4462 (Exhibit J) where Referee Eischen ruled in pertinent part:
“There is no preponderance of probative record evidence that Claimant was guilty as charged.  This failure of proof must go against Carrier which has the burden of persuasion in the disciplinary case.  Suspicion, surmise and conjecture cannot be used to fill the evidentiary gap.  See National Railroad Adjustment Board First Division Award 20471; Second Division Award 6713; Third  Division Award 20766; Fourth Division Award 3633.  Nor can Claimant’s prior discipline record, which admittedly appears to be deplorable, be used to justify the present disciplinary action against him in the absence of independent proof that he was guilty of the instant charged offense.  That prior record, if accurate, certainly would justify the imposition of severe discipline if he had been proven guilty of the present charged misconduct.  But in the absence of persuasive evidence on the critical question of instant culpability, the past record is without relevance or materiality to this case.  Based upon all of the foregoing, we have no alternative but to sustain this claim.” (Emphasis added)

As in the above sited case, Claimant Gurgevich in the instant case is certainly no angel.  He has however, gotten himself on the right track since his last discipline episode and as in the above quoted case, there is no probative evidence in the record of this case proving wrongdoing or guilt on the part of Claimant.

Claimant Gurgevich is a long standing Union Pacific employee with over 26 years of service.  His work record was exemplary prior to being removed from service.  That is verified by testimony from MTO R. L. Bradbury’s testimony beginning on page 72 of Exhibit A which reads as follows:


[image: image35.png]Okay. I wanted to - - you, as a manager in lookin’
at Mr. Gurgevich’s work record here, he’'s a pretty
good worker, isn't he?

Yes, sir.

The only unavailable time that we have showin’ on
this work history where he is unavailable for service
was 19 hours and 47 minutes that he was in IP
status when you ran this report, out of a 91-day
period. Isn’t that correct?

Yes.



  

And continues on page 73:
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Which is a .92% unavailability and it was
unavoidable on his part?

Yes.

So, basically, he's a hundred percenter for you, isn't
he?

Yes.
Would say that's standard or is that above the
standard for the employees on the Union Pacific

Railroad?

That's above standard.




We have direct testimony from MTO Bradbury that Claimant has a good work record and those statements are supported with testimony from Conductor Moore and Engineer Berry (See Exhibit A pages 231 lines 9 – 37 and 232 lines 1 – 12).  In fact an examination of Claimant’s PSW report shows that he had worked 66 out of the last 91 days and was 100% available with the exception of the time Union Pacific withheld him from service pending his hearing (See Exhibit A pages 301 – 303).

In addition to Claimant’s exemplary work record with Union Pacific, we have received new evidence regarding his current employment status as a substitute teacher in Corpus Christi, Texas since March of 2002 (See Exhibit K pages 2 – 13).  Claimant has received a letter of recommendation concerning his work with “problem children” in Cullen Place Middle School from Assistant Principle, W. Sheridan (See Exhibit K page 1).  

SUMMARY

It is extremely ironic that Claimant Gurgevich is actually now a victim of the EEO system that brought him before this Division.  The simple act of petting a stray cat was distorted and embellished by some of his fellow employees to his detriment.  Apparently everyone but Claimant was telling the sick, twisted version of the “cat story” to each other and the hotel staff at Hearne, Texas.  Claimant is now before this board pleading for his livelihood as a result of everyone’s violation of Union Pacific’s EEO Policy.  Certainly Claimant Gurgevich has had his problems in the past.  His discipline record is nothing to be admired, but his record with Union Pacific since his last return to service has been exemplary.  His 100% availability in the 91 days prior to his removal from service is a accomplishment worthy of recognition.  In that category, Claimant is in the top 1% of his class.  Union Pacific would love to have a thousand more engineers with that work ethic on their employment rosters.  Claimant Gurgevich was on the right track since his return to service only to be ultimately derailed by the Carrier.

The Organization has demonstrated that Claimant was not guilty of the charges levied against him.  His past record should not be allowed to confuse the facts of the instant case.  Claimant did not tell a sexually explicit story in the hotel lobby on April 26, 2001 nor is there any evidence that he ever improperly hugged or touched employees at the diner at Hearne, Texas.  


There is however, factual evidence that the hotel and diner managers wrote untrue and condemning statements about Claimant.  They forced their employees to write statements about Claimant under the possible threat of intimidation or retaliation.  They gave conflicting testimony in the hearing and even refuted their own written statements in an attempt to get Claimant Gurgevich fired.  In fact, the Organization recently received a notarized statement from Patricia Nelson stating that the management of the both the diner and the hotel misrepresented the facts in connection with the charges against Claimant (See Exhibit L page 1).  Ms. Nelson along with Ms. Fowler was also one of the original signers of the document rejected by interrogating officer Carter in the original investigation (See Exhibit B page 4).   We also just received a signed witnessed statement from Veronica Fowler stating the same thing (See Exhibit K page 2).  This new information, while delayed in getting to us, certainly coincides with the facts developed at the hearing.  Ms. Greider and Ms. Blankenship gave false, unsubstantiated testimony in their written statements to Union Pacific because they wanted to get back at Claimant Gurgevich.  This unjust discipline cannot be allowed to stand.    

In light of the above facts, we request a sustaining award.



Respectfully submitted,



Gil Gore



General Chairman
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