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ALL U. S. GENERAL CHAIRMAN
BROTHERHOOD OF LOCOMOTIVE ENGINEERS

Re:  National Railroad Adjustment Board
First Division Circular Letter No. 70

Dear Sirs and Brothers:

Enclosed please find vue (1) copy of nowly adopted First Division Awards Nos. 25279 through
25310, Interpretation No. 1 to Award No. 24038, Labor Members’ Dissents to Awards Nos.
25306, 25307 & 25310, and Labor Members® Concurrence and Response to Carrier Members’
Dissent to Award No. 25164. Please note that some of these Awards may involve individuals or
another Organization. For your future reference and guidance, we direct your attention io the

following:

Award Nu. 25282, Referce Simon, UTU v. Soo, Compromised.

Where an employee with one and one half years service was assessed a five days deferred
suspension following an altercation, while the other altercant with twenty eight years service
(Claimant) was dismissed pursuant to a mechanistic application of a discipline policy, such held
inherently unjust, and reinstatement without pay ordered.

ALTERCATION

DISCIPLINE - DISPARATE
EXCESSIVE DISCIPLINE — MECHANISTIC APPT.ICATION OF POLICY

Award No. 25291, Referee Richter, BLE v. UP, Sustained.

Claimant Engineer reinstated and paid for all time lost following dismissal for allegedly failing
to fill out a locomotive inspection report, where Board found that the operating rale rclicd on by
Cagrier to hold Claimant responsible was unclear with respect to the dereliction charged.
OPERATING RULES - VAGUE/AMBIGUOUS

Award No. 25292, Referee Richter, BLE v. UP, Compromised.

Reinstated without pay for time lost engineer dismissed for falsifying time reports in connection
with claiming excessive switching time allowances. Reinstatement ordered due to Claimant’s
Jong service and the similar freatment afforded in arbitration to his equalty culpable conductor.
DISCIPLINE - DISPARATE o
FRAUD ALLEGED — FALSIFY REPORT e
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Award No. 25295, Referee Simon, BLE v. UP, Compromised.

Reinstated and paid for all time lost (except while incarcerated) Claimant engineer dismissed for
off duty conduct (felony conviction) where Carrier failed to satisfy the “business nexus” test
outlined by Referee Fletcher 1 Award No. 24258.

CONDUCT — OFF DUTY/BUSINESS NEXUS

Award No. 25299, Referee Simon, BLE v. UP, Compromised.

On procedural grounds, removed discipline and paid for time lost (subiect to favorable decision
by the LERB) Claimant engineer assessed a Level 4 (30 days) suspension under the JPGrade
Discipline Policy for alleged failing a dark signal efficiency test. Where the Carrier had offered
1o let the Organization “‘examine”™ the evidence to be used against Claimant on site, but had
refused to send copies of it to the General Chairman, found that the Organization had been
denied the right to a meaninglul pre-investigation review of the evidence in violation of the
System Discipline Agreement. Also commented on the Carrier’s failure to date Investigation
transcripts, suggesting fhat such failure would make it difficuit for the Carrier to defend agamst
an allegation that the decision to Impose discipline was made without the benefit of a record.
DISCOVERY

PREMATURE ASSESSMENT OF DISCIPLINE

Award No. 25300, Referce Simon, BLE v. UP, Dismissed..

Dismissed as inappropriately combined two discipline cases unilaterally combined before the
Division by the Organization. Held that despite the fact that both cases involved the same
Claimant, each involved a separate OCCUITENCC, Investigation transcript, and appeal.

CLAIM HANDLING — COMBINED

Award No. 25301, Referee Simon, BLE v. UP, Sustained.

[n removing the Level 2 discipline assessed Claimant engineer in connection with a charge of
failing to clear a road crossing by 250 feet, followed Award No. 138 of Public Law Board No.
5613 (Criswell), which removed the discipline assessed Claimant’s conductor in connection with
the same occurrence on account of the Carrier’s failure to carry its burden of proving any
wrongdoing.

DELAYS — BLOCKING ROAD CROSSINGS

Award INo. 25302, Referce Simon, BLE v. UP, Compromised.

Reinstated without pay Claimant engineer found guilty of passing stop signal, where dismissal
had been driven solely by the discipiine progression feature of the UPGrade discipline policy.
Found that instant offense coupled with Claimant’s past record did not warrant dismissal from

Service.
EXCESSIVE DISCIPLINE — MECHANISTIC APPLICATION OF UPGRADE
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Award No. 25309, Referee Richter, BLE v. MRL, Compromised.

Reinstated and paid for all time lost over ninety days (assessed in connection with Award No.
25308) Claimant emplovee dismissed for accumulating excessive demerits. In analyzing the
Carrier’s discipline policy, the Referee found that, under the circumstances that obtained,
dismissal was neither mandatory nor warranted. The Referee further observed that if the Carrier
wished to dismiss the Claimant for the conduct subject of Award No. 25308, it should have done
5o in that instance, but tat o huld a second investigation was tantamotmt to double jeopardy.
DOUBLE JEOPARDY

These First Division Awards are being fumished to you pursuant to the provisions of Section
17(b) - Constitution, CONSTITUTION AND BYLAWS Of THE INTERNATIONAL
BROTHERHOOD OF LOCOMOTIVE ENGINEERS.

Fratemally,
President
Enclosures

ce: Advisory Board
Special Representatives



Form 1 NATIONAL RAILROAD ADJ USTMENT BOARD
FIRST DIVISION
Award No. 25279
Docket No. 44827
01-1-99-1-U-2030

The First Division consisted of the regular members and in addition Referee
Edwin H. Benn when award was rendered.

{Michacl A. Bergeron

PARTIES TO DISPUTE: (
(Union Pacific Railroad Company

STATEMENT OF CLAIM:

1, Union Pacific (C&NW) conductor Michael A. Bergeron, request the
Division consider and authorize the claim of Michael A. Bergeron,
Fastern #1 Seniority District, for compensation for all lost earnings,
including time spent at the investigation, removal from the Union Pacific’s
UPGRADE Progressive Discipline Policy, and to have all references of this
incident expunged from my personnel file. 1appeared for investigation on
March 21, 1997, March 27, 1997 and April 10, 1997 at the Office of the
Director Terminal Operations in Northlake, IL for the following charge:

‘your failure to comply with track bulletin Form “B,” No.
54166 at MP 41.4 on the General Subdivision at
approximately, 2:00 P.M. while operating as a crew member
of CSPDZ-17, on March 17, 1997.

Subsequent to investigation, I was assessed a thirty day Level IV
suspension by Manager of Train Operations, D. C. Rikel, dated April 16,
1997. Claim premised upon 1ITT Rule 83. Discipline Rule for C&NW
Road Conductors (ORC&B) and UTU Rule 80 and supplements thereto

concerning time limits for processing claims.”
FINDINGS:

The First Division of the Adjustment Board, upon the whole record and all the
evidence, finds that: '
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The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act, as
approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute invoived
herein.

Parties to said dispute were given due notice of hearing thereon.

The Claimant contests a 30 day suspension issued after an Investigalivn for
operating in excess of a restricted speed.

On March 17, 1997, the Claimant was the Conductor on Train CSPDZ-17. On
that date, a Form B track bulletin for restricted speed was in effect at Mile Post 41.4 on
the Geneva Subdivision. The General Code of Operating Rules provided that for such
operations, “[t[he crew must ... not exceed 20 MPH.”

Section Foreman J. S. Summerhill testified that on March 17, 1997, he was
working at Mile Post 41.4 on the Geneva Subdivision at approximately 2:00 P.M. under
the Form B track bulletin in effect when the Claimant’s train came by at a speed
between 40 and 50 m.p.h. Tr. 72-74. Engineer P. A. Cummiins testified that there was
a restricted speed in effect at the time; he was unable make radio contact with the
Foreman; but he estimated his speed at the time only to be 17 to 18 m.p.h. Tr. 244-246.
However, Manager Train Operations T. P. Lenzen testified that he spoke with Engineer
Cummins who stated that the train was operating in excess of 45 m.p.h. Tr. 17-18. The
Claimant testified that the Conductor’s side speedometer was not working and he could
not estimate the speed of the train at the time. Tr.258. Although there were apparently
some technical problems with the date, the event recorder showed the train moving
between S0 and 60 m.p.h. 2t the reievant location. Tr. 21.

Taken together, the testimonmy of the section Foreman who observed the
Cluimunt’s train pass in the resiricted speed zone that the train was going between 40
and 50 m.p.h.; the statement made to the Manager Train Operations by the Engineer
that the train was going at 45 m.p.h.; and the readings from the event recorder showing
a spced in cxcess of 50 m.p.h. constitute substantial evidence to support the Carrier’s
determination that on March 17, 1997, the Claimant’s train for which he was
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responsible operated far in excess of the designated restricted speed. Under the
circumstances, we cannot find that a 30 day suspension was arbitrary.

With respect to the Claimant’s assertion that the Carrier did not deny his appeal
to the highest Carrier Officer level in a timely fashion, we note that while the Rule
provisions contain tinie limits for responses to claims and appeals at lower levels {see
Memorandum of Agreement supplementing Road Rule 80 and Yard Rule 17 at
paragraphs two and four requiring responses by the Carrier within 60 days), the
relevant Rule does not contain a time limit for responses to such appeals made to the
highest Carrier Officer level (see Memorandum, supra, at paragraph five). Paragraph
five of the Memorandum requires appeals to the highest Officer designated by the
Carrier to handle claims be made within 180 days. The record shows that the
Claimant’s appeal to that level is dated August 11, 1997 and the denial at that level is
dated February 6, 1998. We cannot find that a denial which occurred in a time period
less than the time period provided in the Raules for the appeal is unreasonable. The
Claiman('s procedural argument thercforc does not change the result.

AWARY

Claim denied.

ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award favoerable to the Claimant(s) not be made.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chicago, Hlincis, this 12th day of December, 2001.
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FIRST DIVISION
Award No. 25280

Docket No. 44803
01-1-99-1-5-6781

The First Division consisted of the regular members and in addition Referee
Barry E. Simon when award was rendered.

(United Transportation Union
PARTIES TO DISPUTE: (
(Soo Line Railroad Company

STATEMENT OF CLAIM:

“Does the December 16, 1994, Agreement require the Company to
establish 2 Guaranieed Extra List (GEL) for yard service at Supcrior,

Wisconsin?”
FINDINGS:

The First Division of the Adjustment Board, upon the whole record and all the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Laber Act, as
approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thereon.

In their Agreement dated December 16, 1994, the Carrier and the Organization
provided, inter alia, for the establishment of Guaranteed Extra Lists (GELs) for the
entire system. Article II of Appendix “A™ governs the establishment of road service
GELs, while Side Letter No. 1 to Appendix “A” governs yard service. Side Letter No.
1 reads, in pertinent part, as follows:

“This will confirm our discussion to have a system-wide application for
Yard GELS. The following outlines the terms governing the Yard GELS:
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(1}  Yard GELS will be established at those yard crew board locations
where a vard extra board is currently maintained, and there is
sufficient yard service to continue a separate GEL.

(a) The determination to establish a yard GEL will be
governed by the application of the formula outlined in
Article 11, Section 2 of Appendix A, and that
application produces at least one (1) whole position.”

‘I'he formula set forth in Section 2 of Article XXI pruvides for Extra Board
positions equal to 20 percent of the total number of positions worked during the
preceding semi-monthly, pay period. Thus, 2 minimum of five yard positions are
required Lo establish a single Extra Board position.

At issue in this dispute is whether the Carrier is obligated under the Agreement
to establish a yard GEL at Superior, Wisconsin. According tn the Carrier, Superior is
a terminal and source of supply point for yard service at that location, and for a local
road service job. It says the yard service at Superior fluctuates based upon the volume
of grain and coal shipments moving to the Great Lakes port for loading onto ships.

The Carrier denies it has any obligation to establish a yard GEL at Superior,
regardless of the number of yard positions worked. In sapport of its position, the
Carrier cites Side Letter No. 9 to Appendix “A” of the December 16, 1994 Agreement.
That Side Letter, from Vice President Labor Relations C. S. Frankenberg to General
Chairman J. E. Beyer, reads as follows:

“This will confirm our concurrence to your request that Guaranteed Extra
Lists to protect yard service not be established at Superior, Wisconsin, and
Harvey, North Dakota as otherwise required; instead, it is undersiood that
Extra Boards will be used under the provisions of the current agreement
in accordance with the following:

(1) The number of positions required in regular service will be
identified and employees permitted to place themselves on these
position as defined in this Appendix A and in compliance with the
seniority provisions of the current agreement;

-t
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(2)  an employee not holding a position in regular service will be placed
on the yard Extra Board at Superior or Harvey, respectively; the
Extra Board will be adjusted to the number required to protect the
service in accord with the commitment in Article ITX, Section 3of
this Appendix A;

(3)  when the Extra Board is adjusted, the junior employees will be
considered furloughed, unless eligible for reserve status, in which
case, they will be placed on the applicable Reserve Board. When
the Extra Board is increased, the senior employee in reserve status
will be recalled to active service and will occupy a slot on the Extra

Board.”

The Organization argues Side Letter No. 9 was intended to apply only in
situations where there were fewer than five yard jobs, and was drafted to prevent the
combination of road and yard lists. When there are five or more yard positions, says the
Organization, Side Letter No. 1 becomes operative. The Carrier, on the other hand,
insists the language of Side Letter No. 9 is clear and absolute in its statement that GELs
would not be established at Superior or Harvey. Instead, avers the Carrier, Extra
Boards would be established at those points in accordance with the current Agreement,

and would not be guaranteed.

Tt is difficult for the Board to determine what the Organization"s intent may have
been in agreeing to Side Letter No. 9. We can derive that intent only from the language
of the Side Letter. That language is clear and unmistakable in its statement that the
Organization had requested that a suaranteed extra list not be established at Superior,
and that an Extra Board will be used at that location in accordance with existing
Agreements. There is no reference to such an Extra Board being guaranteed, nor is
there any savings clause in Side Letter No. 9 that would automatically apply the tcrms
of Side Letter No. 1 in the event there were at least five yard positions at Superior. The
Board is without authority to add such a provision to the parties’ Agreement.

Based upon the record before it, the Board finds that Side Letter No. 9 is an
exception to Side Letter No. 1 for Superior, Wisconsin, and Harvey, North Dakota. At
those points, there is an agrcement befween the parties that GELs will not be
established. Accordingly, the issue before the Board must be answered in the negative.
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AWARD

Claim denied.

ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award faverable to the Claimani(s) not be made.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chicago, Illinois, fhis 12th day of Decemher, 2001.
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FIRST DIVISION
Award No. 25281
Docket No. 44879
01-1-99-1-5-6789

The First Division consisted of the regular members and in addition Referee
Barry E. Simon when award was rendered.

(¥Inited Transportation Union
PARTIES TO DISPUTE: (
(Soo Line Railroad Company

STATEMENT OF CLAIM:

“Claim in behalf of Conductor G. S. Stanton for removal of five (5) days
actual suspension, pay for all Jost time including attending investigation,
any monies lost toward vacation and Productivity Fund, and expungement
from personnel record for alleged improper reporting of an injury
sustained at Linton Yard on February 8, 1597.”

FINDINGS:

The First Division of the Adjustment Board, upon the whole record and all the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act, as
approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thereon.

On February 9, 1998, the Claimant was assigned as Conductor on Train No. 121.
During his tour of duty, the Claimant sustained an injury while placing an end of train
device {(EOTD) on his locomotive at Linton, Indiana. According to the Claimant, the
angle cock of the EOTD hooked on the locomotive step and “jerked it back down” on his
head. This incident occurred at 2:20 P.M. The Claimant completed his assignment at
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Latta Yard at 6:40 P.M., at which time he filed an injury report. Itis undispufed that
this report constituted the first knowledge the Carrier had of his injury.

The Claimant was directed to attend a formal Investigation at which he was
charged with the improper reporting of an injury. At the Investigation, the Claimant
asserted he first realized he had been injured when he took his hat off in the bathroom
at approximately 6:35 P.M. He testified, “ .. jt had hurt to take it oft and X’d seen a big
knot on my head.” Following the Investigation, the Claimant was assessed a five day
suspension.

The Organization does not dispute the fact that employees are required to make
a prompt report of injuries sustained at work. It argues, however, that the Claimant
complied with the Carrier’s Rule because he Jid not realize he had been injured until
the end of his shift. He then, says the Organization, promptly filed the injury report.

In his clusing statement at the Investigation, the Claimant testified:

“When I initially bumped my head, it was just 2 bum like any other
situation that, you know, you’re working with solid steel all day long.
You’re gonna’ bump yourself from time to time. If it’s severe enough in
your own mind you willimmediately contact the dispatcher. Well, the best
I can fell, seeing it’s my head, that it wasn’t bad enough at the time to
warrant me to call the dispatcher and Dave Hagstrom and having to drive
“all the way to Linton, Indiana and examine me. So I told the engineer that
T was okay and would finish the tour of duty.”

From this statement, it is evident the Claimant discussed his injury with his
Engineer at the time it occurred. Evidently, he decided he did not wish to inconvenience
Operations Coordinator Hagstrom. Considering the severity of the Claimant’s injury
four hours after it happened, it is unlikely he did not experience pain until he removed
his hat, as he testified. Based upon the record before it, the Board finds there was
substantial evidence to support the Carrier’s conclusion the Claimant was aware of his
injury well before he reported it at 6:40 P.M. Accordingly, we find that he violated the
Carrier’s Rule requiring the prompt reporting of injuries, and was properly subject to
discipline. Under the circumstances, we do not find the discipline imposed to he
excessive.
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In reaching this conclusion, the Board rejects the Organization’s argument that
the Claimant was denied a fair Hearing because the Carrier failed to call Train
Dispatcher Day as a witness, as requested by the Claimant’s representative. Thereis
no suggestion that Day could offer testimony regarding the Claimant’s condition at any
time prior to his reporting of the injury. What the Claimant may have told Day when
he finally reported the injury wounld not lead to any different conclusion as to when the
Claimant might have realized he was injured. Al best, he could only corroborate the
Claimant’s testimony as to what he told Day, which was not in dispute. He was,

therefore, not 2 material witness.

AWARD

Claim denied.

ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award favorable to the Claimant(s) not be made.

NATIONAL RAILRCAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chicago, llinois, this 12th day of December, 2001.
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FIRST DIVISION
Award No. 25282
Docket No. 44882
01-1-99-1-8-6792

The First Division consisted of the regular members and in addition Referee
Barry E. Simon when award was rendered.

(United Transportation Union
PARTIES TO DISPUTE: (
(Soo Line Railroad Company

STATEMENT OF CLAIM:

“Appeal in behalf of Hostler C. R. Soder for reinstatement from unjust
dismissal, pay for all time lost inciuding atlending investigation, pay for
any lost vacation benefits, along with expungement from personnel record
of such discipline for alleged altercation in the Bensenville Diesel House
hostler locker roum on March 24, 1997.7

)
FINDINGS:

The First Division of the Adjustment Board, upon the whole record and ail the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and empioyee within the meaning of the Raitway Labor Act, as
approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thereon.

On March 24, 1997, the Claimant was engaged in an altercation with another
employee, Mark Rogers, in the locker room at the Bensenville Yard Diesel Shop. Asa
result of this incident, both employees were directed to attend a formal Investigation.
Following the Investigation, the Claiinant was dismisscd from service. It is undispnted
that Mr. Rogers was assessed a five day suspension. The Organization does not deny
that the Claimant was involved in an altercation, but suggests that he was at less fauit
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than the other employee, but received a substantially more severe discipline. The
Organization notes that the Claimant had 28 years of service at the time of this incident.

Tt is apparent from a review of the transcript of the Investigation that the incident
began as a verbal altercation, and then turped physical. While there are conflicts
concerning who started the verbal altercation, it is evident Mr. Rogers made the first
physical contact. The Claimant, however, did not walk away from the confrontation, as
he should have done. The Board finds no fault with the Carrier’s determination that
both employees were subject to discipline for this incident.

The Carrier justifies the disparity in the discipline imposed based upon
differences in the records of the two employees. It avers it only looks at the past two
years of service for considering progressive discipline, and Mr. Rogers had no discipline
during that time. This overlooks the fact that he had only one and one-haif years of
service. The Claimant, on the other hand, was a 28 year employee. The Carrier points
to the fact that the Claimant had just received a ten day suspensian for speeding and
damaging locomotives. Under its discipline system, the Carrier asserts the next violation
would mandate dismissal. While such a policy may be appropriate in most cases, it is
apparent the Carrier, by invoking such a strict policy, did not give consideration to the
Claimant’s long term of service.

Under the circumstances, the Board finds that the discipline imposed by the
Carrier was excessive. Accordingly, the Carrier is directed to reinstate the Claimant

to service without loss of seniority, but without back pay. The Claimantis to understand
that any future violations of the Carrier Rules could result in his permanent dismissal.

AWARD

Claim sustained in accordance with the Findings.
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ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award favorable to the Claimant(s) be made. Lhe Carrier is ordered to make the
Award effective on or before 30 days following the postmark date the Award is
transmitted to the parties.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chicago, Illinois, this 12th day of December, 2001,






Form1 NATIONAL RAILROAD ADJUSIMENT BOARD

FIRST DIVISION
Award No. 25283

Docket No. 44927
01-1-00-1-8-6796

The First Division consisted of the regular members and in addition Referee
Barry E. Simon when award was rendered.

(United Transportation Union

PARTIES TO DISPUTE: (
(Soo Line Railroad Company

STATEMENT OF CILAIM:

“Request in behalf of Conductor S. M. Ferris for reinstatement from
unjust dismissal from Student Engineer Training with all seniority rights
unimpaired, compensation for all time lost until reinstated.”

FINDINGS:

The First Division of the Adjustment Board, upon the whole record and ail the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act, as

approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thereon.

The Claimant was hired in train service on January 3, 1994. Because she
estahlished seniority subsequent to November 1, 19853, the Claimant was required to
accept promotion to engine service pursuant to Article XTII, Section 4 of the 1985 UTU
National Agreement. Accordingly, she entered the Student Engineer Training Program
on April 13, 1998. On the first day of class, she presented a note from her chiropractor
indicating that she should refrain from prolonged sitting, and should be able to move
about every 20 to 30 minutes. The Claimant was therefore afforded an ergonomically

engineered chair and was permitted to move about as she felt necessary.
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The Claimant did not attend class the second day, and called in at 10:15 A.M. to
say she had a headache. On April 15, she was absent again, but did not call in. She did
not report for class on April 16, but called at 10:45 A M. to say she had a headache. She
was again absent without calling oo April 17. When the Claimant reported for class on
April 20, 1998, she was advised that attendance was compulsory. She was then issued
a letter confirming the discussion, with the admonition that a reoccurrence of missing
class without permission would resalf in her disqualification from the Frogram.

The Claimant was again absent on April 22 and April 24. On neither date did the
Claimant call {o receive permission to be absent. When she was absent on April 24, she
missed an exam on the material that had been covered that week. Asa result of these
absences, the Claimant was issued a notice on April 24, 1998, advising her that she was
disqualified from the Student ¥ngineer Training Program. The following day, she was
informed that her employment was terminated.

The Claimant was put on notice that her continued absences without permission
would result in her disqualification from the Training Program. Nevertheless, she
absented herself two more times without calling in. The Board finds no fault with the
Carrier’s decision to drop her from the Program. Because the 1985 National Agreement
requires employees o accept promotion to engineer, her removal from the Program
constituted a failure to do so. Numerous decisions of the Board have found that such a
failure requires the employee’s termination. ‘We must, therefore, deny the claim herein.

The Organization insists the Carrier had failed to accommodate the Claimant’s
medical condition. The evidence before the Board, however, shows that the Carrier
made reasonable efforts to make such an accommodation. Furthermore, there is no
basis in the record before the Board to find that the Carrier was under any obligation
to make any accommodation. On December 30, 1993, the Claimant’s doctor had
removed any restrictions that would have prevented her from performing her duties.
There is nothing in the record to establish the Claimant suffered from a disability.

AWARD

Claim denied.
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ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award favorable to the Claimant(s) not be made.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chicagu, Illinvis, this 12th day of December, 2001.



