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BROTHERHOOD OF LOCOMOTIVE ENGINEERS

Re:  National Railroad Adjustment Board
Tirst Division Circular Letter No. 72

Dear Sirs and Brothers:

Enclosed please find one {1} copy of newly adopted Awards Nos. 25339 to 23387, Labor
Members® Dissent o Awards Nos. 25362 & 25385; Carrier Member’s Dissent to Awards Nos.
25366, 25367, 25369, 25370, 25372 & 25386; Labor Members” Concwrrence and Dissent to
Award No. 25371, Carrier Member’s Concuirence and Dissent to Award No. 25371; Labor
Members® Concurrence and Response to Carrier Member's Dissent in Awards Nos. 25366,
25367, 25369, 25370, 25372 & 25386. Please note that some of these Awards may involve
individuals or another Organization. For your future reference and guidance, we direct your
attention to the following:

Award No. 25345, Referec Dennis, BLE v. BNS¥F, Compromised.

Conditionally restored to service without pay for time Jost engineer dismissed for adulterating his
urine sample, where Claimant was a long term employee with a previously clear record who
admitted responsibility and participated in a treatment program. Followed Awards 7, 8 & 9 of
PLB 6284, previously circularized in PLB/SBA Circular No. 124.

DRUG/ALCOHOL — ADULTERATION ALLEGED

Award No. 25352, Referee Dennis, BLE v. CN/IC, Compromised.
Reduced from thirty {30) days to ten (10) days discipline assessed engineer for failing to inspect
passing train from the ground.
FAILURE TO INSPECT
EXCESSIVE DISCIPLINE
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Award No. 25361, Referee Dennis, BLE v. BNSF, Comprymised.

Restored to service and paid for all time lost beyond nine (9) months conductor dismissed for
violating several cardinal safety rules relating to switching while returning to his train on line of
road after making a picknp; where a Carrier officer making efficiency tests videotaped the
violations from inside a motor vehicle, and Claimant was allowed to complete his service trip
hefore being removed from service. Referee criticized Carrier for failing to make officer who
videotaped Claimant available as a live witness, and held that allowing Claimant to continue to
perform service undercut the Carrier’s arguments about e seriousness of the violations, as well
as the propriety of subsequently removing him from service pending Investigation.

WITHHELD PENDING INVESTIGATION — OTHER THAN SERIOUS OFFENSE

WITNESS — TELEPHONTC TESTIMONY

SAFETY RULES

EXCESSIVE DISCIPLINE

Award No. 25366, Referce Malin, BLE v. UFP, Sustaiucd.

Procedurally sustained a claim for the removal of Level 3 discipline assessed in connection with
a charge of failing to properly secure a locomotive consist, holding that where the record
indicates that the decision to assess discipline was made prior to the publication of the transcript,
such could not be fair and impartial, following Awards Nos. 24874 and 25043,

PREMATURE ASSESSMENT OF DISCIPLINE

Award No. 25367, Referee Malin, BLE v. UT, Sustaincd.

Procedurally sustained a claim for the removal of Level 4 discipline assessed in connection with
a vard sideswipe, holding that where the record indicates that the decision to assess discipline
was made prior to the publication of the transcript, such could not be fair and impartial,
following Awards Nos. 24874 and 25043.

PREMATURE ASSESSMENT OF DISCIPLINE

Award No. 25369, Referee Malin, BLI v. UP, Sustained.

Procedurally sustained a claim for the removal of Level 4 discipline assessed in connection with
a ted light efficiency test, holding that where the record indicates that the decision to assess
discipline was made prior to the publication of the transcript, such could not be fair and
impartial, following Awards Nos. 24874 and 25043.

PREMATURE ASSESSMENT OF DISCIPLINE

Award No. 25370, Referee Malin, BLE v. UP, Sustzined.

Procedurally sustained a claim for the removal of Level 2 discipline assessed in connection with
a charge of failing to properly protect a movement and perform a brake test, holding that where
‘he record indicates that the decision to assess discipline was made prior to the publication of the
transcript, such could not be fair and impartial, following Awards Nos. 24874 and 25043.
PREMATURE ASSESSMENT OF DISCIPLINE
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Award Ne. 25371, Referee Malin, BLE v. UP, Sustained.

Procedurally sustained a claim for the removal of Level 4 discipline assessed in connection with
a stop signal incident, holding that the totality of three procedural errors - failing to produce the
dispatcher as a live witness, failing to preduce a wiiness competent 10 interpret CAD based
evidence, and assessing discipline without benefit of the entire record (where the CAD report
was not attached to the transcript when reviewed by the Superintendent) called for the removal
of the discipline.

PREMATURE ASSESSMENT OF DISCIPLINE
WITNESS — TELEPHONIC TESTIMONY
STOP SIGNAL — CAD REPORT NOT INTERPRETED

Award No. 25372, Referee Malin, BLE v. UP, Sustained.

Procedurally sustained z claim for the removal of Level 2 discipline assessed in connection with
a charge of improper train handling, holding that where the record indicates that the decision to
assess discipline was made prior to the publication of the transcript, such could not be fair and
impartial, following Awards Nos. 24874 and 25043.

PREMATURE ASSESSMENT OF DISCIPLINE

Award No. 25377, Referee Richter, BLE v. NJT, Sustained.

Sustained the claim for the removal of discipline of fifteen (15) days deferred suspension
asscssed engineer in connection with charge of exceeding the Hours of Service without
authorization. Held that the Carrier failed to establish that the Hours of Service regulations were
violated, and suggested that in such cases, part of the Carrier’s burden of proof is to demonstrate
that the FRA actually determined that a violation did, in fact, occur.

HOURS OF SERVICE ~ DISCIPLINE

Award No. 25383, Referee Simon, BLE v. UP, Sustained.

Procedurally sustained a claim for the removal of Level 4 discipline assessed in connection with
a charge of occupying a main track without authority, where the finding of guilt hinged on a
determination that the charged engineer proceeded past a stop board without permission of the
foreman in charge, the engineer testified that he had the foreman’s permission, and the Carrier
failed to produce the foreman as a witess, relying instead on Lhe hearsay testimony of other
officers who interviewed the foreman afier the incident.

WITNESS — MATERIAL ~ DENIAL OF

Award No. 25384, Referee Simon, BLE v. UP, Compromised.

Where a penalty day’s pay was sought for each date that a locker was vnavailable to Claimant at
a reporting location where the Agreement stated that such facilities would have “...adequate
locker rooms,...”, four hours pay awarded for each claim date following the date catablished by
the Referee as a reasonable time for Carrier to have made a locker available to Claimant once
notified by him that none was available.

LOCKER/WASHROOM FACILITIES — SUITABILITY
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Award No. 25386, Referee Simon, BLE v. UP, Sustained.

Reinstated and paid for all time lost conductor dismissed in connection with several felony
convictions, where the conduct leading to the convictions occurred prior to the Claimant’s
employment with Carrier,

EXPOSTFACTO

CONDUCT - QFF DUTY

These First Division Awards are being furnished to vou pursuant to the provisions of Section
17(b) — Constitution, CONSTITUTION AND BYLAWS OF THE INTERNATIONAL
BROTHERHQOD OF LOCOMOTIVE ENGINEERS.

Fraternally,

President

Enclosures

oo Advisory Beard

Special Representatives
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FIRST DIVISION
Award No. 25339

Docket No. 44763
02-1-98-1-C-4751

The First Division consisted of the regular members and in addition Referee
Edwin 0. Benn when award was rendered.

(B. V. Alexander and M. N. Bear

PARTIES TC DISPUTE: (
(CSX Transportation, Inc. (former Baitimore and Ohio

{ Raiiroad Company)

STATEMENT OF CLATM:

“Ag a result of the Carrier implementing the recommendations of
Presidential Emergency Board 219, and the 1991 Implementing
Documents imposed by Public Law 102-29, Mr. VL. IN. Bear (039733) and
Mr. B. V. Alexander (010240) feel they were improperly placed on the
Conductor’s Seniority Rosters. We hired on the Baitimore and Ohio
Railrvad in 1973 and 1978 respectively, and prior to L.C.C. Finance
Docket No. 28905 (Sub-No. 1.), the CSXT Corp. control of the Chessie
System and Seaboard Coast Lines. As a result of that Merger, we were
given prior rights by the 1.C.C. We have been informed that as a resuif of
the 1995 decision of New York Dock Arbitrator Robert G’Brien and the
1.C.C. (Surface Transporiation Board) that our “prior rights” no ionger
exists under the Fastern Baltimore and Ohio Consolidation. As a resalt of
that decision, we are now being led to believe that the CSXT Corp. and
UTYU,B&O General Chairman Reed now have the authority to changeand
modify our seniority svsitem rules as they feel fit, without regard to
employees time in service. :

We were both “prior right” yard foremen when the Carrier implemented
the force promotion mandates of the 1991 Implementing Documents. We
feel that after the Carrier forced us into freight conductor classes in 1992
they improperly placed us on the Conductor’s Seniority Roster in viclation
of Public Law 102-29 and the language of the 1991 lmpiementing
Documents. We believe that the language of the Implementing Documents
embraces the position of foreman to be that of 2 promoted trainman and
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that we were entitled to “Equal protection of the Law” within the
guaranty.

Claimants filed claims for one penalty day at conductor/foreman rate of
pay starting on November 1, 1997 for each day they have been improperly
placed on the Conductor’s Seniority Roster account of continuing vielation
principle due to the initial cause effects of being improperly placed on the
Conductor’s Seniority Roster in violation of House Joint Resclution 222
{Yubiic Law 102-29), recommendation of PEB 219, and contract langouage
of the 1991 Implementing Documents applicable to employees represented
by the United Transportation Union. Claims are of the continuous nature.
Claimants received the Carrier’s denial of claims and filed them with their
Local Chairmen. UTU General Chairman J. T. Reed refused to handle
Claimants grievance. Claimants filed appeals with UTU Ianternational
President Charles L. Little who gave up the organizations authority over
the claims under the provisions of Article 44 of the UTU Constitution.
(copy enclosed) Claimants sent Mr. J. T. Williams, Director of CSXT
Fmployee Relations a fax transmission on February 23, 1998 and certified
letter on February 27, 1998, wherein a claims conference was requested in
accordance with Section 2, Second of the Railway Labor Act. As of this
date, CSXT Director J. T. Williams has not responded to our claims
conference request, therefore, we must consider his refusal to answer our
conference letter as a denial of that conference. {copy enclosed).

The questions we would like the National Railroad Adjustment Board to
address are as follows:

(uestion 1: Is a Yard Foreman a pesition of promotion?

Question 2: Dees the langnage of the 1991 Implementing documents,
imiposed by the Pubiic Law 102-2% legisiation properly place
the position of ¥oreman in the same classification as the
Freight Conductor?

Question 3: If the answer to question number 2 is in the affirmative, were
“prior right” Foremen afforded “the Equal protection of the
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Law” within the guaranty amd properly placed on the
Conductor Seniority Roster?

Under Contract Language, the definition given by an Attorney
reads as foilows: The conductor/foreman is the same, meaning
either or, and that by being one or the other, we were already

promoted.

Question 4: Do you agree or disugree with the iegal definition of the
contract language found in Article V?

Question 3: Oncc 2n employce is given “prior rights” in accordance with
his hire hall seniority provisions, does “promotional
seniority” exist for that “prior right empioyee”? In other
words, “prior righis” is hased upon the empioyees length of
time in service with is employer, and in this case it would be
his trainmen seniority. Once given that protection of his hire
date seniority, is he then subject to the seniority changes that
occur under “promotional or conduct seniority,” or does he
merely qualify as a conductor under the promotional rules
and retain his hire date semiority? (Does “promotional
seniority” supersede “prior right seniority?”)

Question 6: Can an employee have both “promotional seniority” and
“prior right seniority?”

Question 7: Did Arbitrator Robert O’Briens an the Surface
Transportation Board in fact, eliminate our “prior riglt
seniority” as purported by our Union and Carrier, and if so,
are “prior right seniority protective provisions” compensable
under the Tort Claims Act or the Tucker Act.

Question 8: If in fact, our “prior right seniority provisions” are still in
tact, then is our dispute within the jurisdiction of the
National Railroad Adjustment Board, or does the Equal
Employment Opportunity Commission, Dept. of Justice, or
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Surface Transportation board have jurisdiction over this
dispute?”

FINDINGS:

The ¥irst Division of the Adjustment Board, upon the whole record and al] the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act, as
approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thereon.

This claim shall be dismissed.

¥irst, for all purposes, this is the same dispute which we previously dismissed in
First Division Award 24804. That matter was not dismissed without prejudice allowing
the Claimants to re-file the claim. It was dismissed. That dismissal was final. The
dispute cannot now be decided by the Board.

Second, even It we could consider the matter notwithstanding our prior dismissal,
we would again dismiss the claim. PEB 219 has the force of Agreement language which
the Board has no jurisdiction to review. Asin Award 24804, the claim “. .. attack{s] the
validity of the Arbitration Award to the extent the Award modified the Claimants’
seniority rights under the 1979 Coordination Agreement.” And, again as stated in
Award 24804, “[t]his Board has no authority to review an arbitration award issued
pursuant to the New York Dock Conditions.”

Third, the claim raises questions of what appear to be statutory or constitutional
interpretation issues which are also outside the Board’s authority to consider.

Finally, much of the claim invoives hypothetical situations posed by the
Claimants. It is not the function of the Board to pass upon hypothetical circumstances.
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AWARD

Claim dismissed.

ORDER

This Board, after consideration of the disputc identified above, hereby ordera that
an award favorable to the Claimant(s) not be made.

NATIONAL RAIDRCAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chicago, Iilinois, this 6th day of August 2002.
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' Award No. 25340
Docket No. 45034
02-1-00-1-N-2260

The First Division consisted of the regular members and in addition Referee John
R. Binau when award was rendered.

(Joseph J. Hess, Jr.

PARTIES TO DISPUTE: (
(New Jersey Transit Rail Operations

STATEMENT OF CLAIM:

“Claimant Remarks

Joseph J. Hess, Jr. Discipline (60) Days Actual Suspension
{Tinte held out of service apply) and
Return to Work Upon Completion of EAP
Evaluation. :

It is my desire to be represented before the First Division by Daniel J.
O’Connell, General Chairman, United Transportation Union.”

FINDINGS:

The First Divisiou of the Adjustment Board, upon the whole record and all the
evidence, finds that:

The carrier or carriers and the employee or employees invoived in this dispute
are respectively carrier and employee within the meaning of the Raiiway Labor Act, as

approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thexeon.

Claimant Joseph J. Hess established seniority on December 8, 1936 and at the
time of the incident was working as a Locomotive Engineer. This claim involves the 60
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actual day suspension of the Claimant for threatening a co-employee with bodily harm
on December 13, 1999 in violation of NORAC Operating Rules D and E. These
Operating Rules provide i part:

“D. Employee Conduct

Employees must devote themselves exclusively to the Company’s service
while on duty. They must render every assistance in their power in
carrying out the rules and special instructions and promptly report any
violation to the proper official.

To remain in service, employees must refrain from conduct that adversely
affects the performance of their duties, other employees or the pubiic.
Employees must aiso refrain from conduct that discredits the company.

Acts of insubordination, hostility or willful disregard of the Company’s
interest are prohibited.

E. Prohibited Behavior
The following behaviors are prohibited:

1. While on duty or on company property: Gambling, fighting or
participating in any illegal, immoral or unauthorized activity.”

The record shows that on the morning of December 13, 1999 someone hung a
derogatory sign concerning the Claimant in the Engineer’s lounge area. The sign read
“Joc Hess is a rat.” The Claimant thought the sign was made by Thomas Schurger and
the Claimant confronted Schurger. During this confrontation, the Claimant invited
Schurger to fight, made body contact with him by pushing him and threatened him with
bodily harm. There is no evidence that Schurger was the aggressor or in any way

threatened the Claimant.

However, it is clear from the record that the Claimant did threaten Schurger with
bodily harm. Schurger testified that the Claimant threatened to shoot him. While the
Ciaimant denies threatening to shoot Schurger, he did admit that he told the two
company Officers who interviewed him about this incident that he would break
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Schurger’s arm if he kept writing about him. The Board finds that conclusive evidence
yas presented to show that the Claimant threatened Schurger, by whatever means, with
bodily harm and was guilty of the violating the cited Operating Rules as charged.

The Board further finds no reason to alter the discipline impesed. While there
is testimony from the Clajimant attempting to explain his conduct on the assumption that
Schurger was responsible for the sign on the Claimant’s locker, the Claimant’s response
should have been to call a Supervisor to investigate amd not to initiate an altercation.
The Carrier exercised leaiency in its imposition of discipline in this case as dismissali is
the usual remedy in cases of this nature.

AWARD

Claim denied.

ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award favorable to the Claimant(s) not be made.

NATIONAT, RATLROAD ADJUSTMENT BOARD
Bv Order of First Division

Dated at Chicago, Illinois, this 6th day of August 2002.
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FIRST DIVISION
Award No. 25341
Docket No. 45035
02-1-00-1-S-6801

The First Division consisted of the regular members and in addition Referee John
R. Binau when award was rendered.

(United Transportation Union
PARTIES TO DISPUTE: {
(Soo Line Railroad Company

STATEMENT OF CLAIM:

“Regquest in behalf of Switchperson R. £. Thompson from unjust dismissal,
pay for all lost time including attending investigation, pay for any lost
medical/dental benefits along with expungement from personnel record of
any refereuce to such discipline for collision of Locomotives on April 3,
1998 while employed as Switchperson at Bensenville, Tliinois.”

FINDINGS:

The First Division of the Adjustment Board, upon the whole record and all the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act, as
approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thereon.

Claimant R. E. Thompson established seniority on August 4, 1997. Cn April 3,
1998, the Claimant was working as yard Foreman on Bensenville Yard Assignment No.
1319 that wexnt to work al 1559 hours. At approximatcly 1625 hours the Claimants
locomotive CP 4600 was involved in a collision with Locomotive S001203 which was
operated by the crew of Yard Assignment No. 1316.
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Following an Investigation, on May 4, 1998 the Claimant was notified that he was
dismissed from the service of the Canadian Pacific Railway for violation of GCOR §14.
General Code of Operating Rule 8.14 provides:

“8.14 Conflicting Movement Approachine Switch

LY P Y] Ay iva

When conflicting movement is closely approaching a switch, the track must
not b fouled or the switch operated. Except at a spring switch, trains must
not follow a main track or signaled track or pass beyond an insulated point
at the clearance point until the switch connected with the movement is

properly lined.”

The record showed that the Claimant’s locomotive CP4600 ran into the side of
locomotive Soo 1203. Locomotive Soo 1203, operated by the crew of yard Assignment
No. 1316, was coming out of track D-3 and had the switch for the lead lined in their
favor. As the crew of the Assignment No. 1316 moved toward the level switch, they
noticed the Claimant on the lead end of his locomotive and the Claimant acknowledged
their presence by waving to them.

In his testimony the Claimant admitted that he was aware that locomotive 1203
was in the vicinity. He also testified that he was riding the leading end of locomotive CP
4600 and he was aware that the switch in question was not lined for his movement. The
record including his testimony showed that he was controlling the movement prior to the
collision. Therefore, the Board finds that the record conclusively proved that the
Claimant did not stup the movement before fouling the adjoining the track as required
by Rule 8.14. '

As the Claimant was guiity of the Rule violations for which he as charged, the
Board must determine if dismissal is appropriate. The QOrganization argues that the
discipiine was unfair as the Claimant was the only empioyee disciplined. The
Organization also argued that dismissal wds too harsh for an employee with less than
one year’s service.

The Carrier argued that the Claimant was the anly employee disciplined becanse
he was responsible. They argued that the record supports that the Claimant’s Fngineer
was on the trailing end of the locomotive and could not have seen the track or the other
crew. As earlier show, the other crew stated the Claimant waved at them and the other
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crew was in the area and the switch was not lined for his movement. FThe Carrier was
uot arbitrary or unfair when it only disciplined the Claimant.

The Carrier also argued that although the Claimant had only eight months
service, he had two previans suspensions including one involving improperly lined
switches and running through switches. Therefore, the Carrier argued dismissal was

appropriate. After reviewing the entire record the Board finds no reason to overturn
the discipline imposed and denies his claim in the entirety.

AWARD

Claim denied.

ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award favorabie to the Claimani(s) not be made.

NATIONAL RAIJLROAD ADJUSTMENT BOARD
By Order of First Division
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FIRST DIVISION
Award No. 25342
Docket No. 45044
02-1-01-1-5-6802

The First Division consisted of the regular members and in addition Referee Joha
R. Binau when award was rendered.

(United Transportation Union
PARTIES TO DISPUTE: {
(Soo Line Railroad Company

STATEMENT OF CLAIM:

“Request in hehalf of Conductor G. A Jones for basic day penaity on
February 22, 1998 being denjed by the Carrier while empioyed as Conductor
in ID. Service between St. Paul, Minnesota and Portage, Wisconsin”

FINDINGS:

evidence, finds that:

The carrier or carriers and the employee or employess involved in this dispute are
respectively carrier and employee within the meaning of the Railway Labor Act, as

approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute involved
hersin.

Parties to said dispute were given due notice of hearing thereon.

The Claimant was working in interdivisional pool service between St. Paul
Minnesota, and Portage, Wisconsin, on the date of the claim, February 22, 1998, The
Claimant was cailed for Train No. 332 at St. Paul tu repori for duty at 1630 hours on
February 21, 1998. The Claimant completed his trip to Portage at 0330 hours on February
22,1998, and was instructed to deadhead by taxi back to St. Paul. Atthe time the Claimant
was instracted to deadhead, there were four other interdivisional erews in the motel at

Portage.
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For the service he performed on February 21 and 22, 1998 the Claimant was paid
for the service trip from St. Paul to Portage and ailowed a separate basic day for the
deadhead trip back to St. Paul. The Organization has claimed an additional basic day’s pay
for the Claimant as a penalty for the Carrier improperly using the Claimant out of turn.

The Organization uses Article 97, Section A of the 1973 General Labor Agreement
to support this claim. This article states “conductors and brakeman in pool or unassigned
freight service shall, when available run first-in, firs{ out.” The Organization also cites
Article III {A) of the St. Paul to Portage ID Agresment which states “Crews will be called
in order (first in, first out) from the active list at each terminal in accordance with existing
agreements.” It also points to Article IT{D) of the ID Agreement to support this claim. This
provision provides “Fach crew arriving at their away-from-home terminal wiil be placed
at the bottom of the active list.” The Organization contends that these provisions were
violated and the proper remedy is a penalty day.

The Carrier contends that the basic day penalty claimed is inappropriate. The
Claimant was called in Interdivisional pool service to operate train No. 882 from St. Paul
te Portage. For this service trip the Claimant received 254 miles compensation. The
Claimant also received a basic day for a separate deadhead back to St. Paul. The Carrier
states that this was the proper compensation for the service performed. The Carrier
acknowledge that the Claimant ran around four crews when he was deadheaded back to
St. Paul but this did not harm him and he Is not the proper Claimant.

The Carrier argues that the proper Claimant for a penalty claim would be the first-
out employee who was run around. The Carrier notes that the Rules cited by the
Oreganization to support this claim deal with nsing crews in unassigned service on a first-in,
firsi-out basis. It is the Carrier’s position that Article 83, of the 1973 General Labor
Agreement addresses the penalty payment that is due a conductor who is run around by
apother conductor. Article 83 siates:

“Conductors and brakeman runaround at terminal, when availabie, wiil be
allowed payvment of fifty miies at the rate of pay applicable to the service they
would have performed, and stand first out.”

The Carrier notes that the first-out Conductor at Portage on the ciaim date was
alfowed a 50 mile run around payment under a separate claim. In that claim the
Organization cited Article 83 as the proper payment for violation of Article (D) and I
{A) of the 5. Paul - Portage ID Agreement.
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The Carrier has cited numerous Awards to support its position. First Division
Award 25066 involving the same parties to the present claim denjed a claim for a rum
around penalty claim to the second-out crew. The other Awards cited by the Carrier clearly
support the principle that in the railroad industry the prescribed penalty of a runaround
payment is the only penalty due when a Carrier mishandles unassigned crews. Award 564
uf Special Board of Adjustment No. 193 exemplifies these Awards and states:

“Claimant Hart, who stood to be used behind claimant Chambers, in effect
ran around Chambers. It is the majority’s opinion that, in view of the
effective agreement, there is no rule or past practice in effect on this property
to support payment of a penalty claim to the employee who is called ahead of
his turn.”

TheBoard agreeswith the findings in the above cited Awards and finds thatno Rule
or evidence of past practice has been provided by the Organization to support this claim.
Therefore, it must be denied.

AWARTD

Claim denied.

ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award favorabie to the Claimant(s) not be made.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chicago, {llinois, this 6th day of August 2002.



