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BROTHERHOOD OF LOCOMOTIVE ENGINEERS

Re:  National Railroad Adjustment Board
First Division Circular Letter No. 73

Dear Sirs and Brothers:

Enclosed please find one (1) copy of newly adopted Awards Nos. 253 88 1o 25424; Interpretation
No. 1 to Award No. 25309; Carrier Member's Dissent to Award Nos. 25388, 25389 and 25399;
Labor Member's Concurrences and Responses to Carrier Member's Dissents in Award Nos.
25388, 25389 and 25399; and Labor Member's Dissents to Award Nos. 25416, 25421, 25423 and
Interpretation No. 1 to Award No. 25309. Please note that some of these Awards may involve
individuals or another Organization. For your future reference and guidance, we direct your
attention to the following:

Award No. 25388, Referee Malin, BLE v. UP, Sustained.

Procedurally sustained a claim for the removal of Level 4 discipline assessed in connection with
2 derailment involving blue signal protection, holding that where the record indicates that the
decision to assess discipline was made prior to the publication of the transcript, such could not be
fair and impartial, following Awards Nos. 24874 and 25043.

PREMATURE ASSESSMENT OF DISCIPLINE

Award No. 25389, Referee Malin, BLE v. UP, Sustained.

Procedurally sustained a claim for the removal of Level 4 discipline assessed in connection with
a charge of passing a stop signal, holding that where the record indicates that the decision to
assess discipline was made prior to the publication of the transcript, such could not be fair and
impartial, following Awards Nos. 24874 and 25043.

PREMATURE ASSESSMENT OF DISCIPLINE

Award No. 25392, Referce Malin, BLE v. UP, Sustained.

Procedurally removed Level 2 discipline assessed in connection with a charge of using defective
equipment due to the Carrier’s failure to file a Submission with the Board.

FAILURE TO FILE SUBMISSION
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Award No. 25393, Referee Richter, BLE v. Metra, Sustained.

Removed all discipline assessed in connection with a speeding charge where the event recorder
download from the lead unit in Claimant’s electric multiple unit cormmuter consist displayed
irregularities, and the Carrier refused to obtain downloads from any of the other trailing units in

Claimant’s train.
SPEEDING — EVENT RECORDER RELIABILITY

Award No. 25395, Referec Richter, BLE v. Metra, Sustained.

Sustained claims of extra engineers diverted from the assignment for which originally called to
another assignment, where the rule called for regularly assigned engineers working other than
their own assignments to be paid the eamings of both their own assignments and the one diverted
to, holding that extra board employees assume the rights of the incumbent on a regular
assignment when assigned to protect a vacancy on a regular assignment.

CALLING CREWS —CALL CHANGED

Award No. 25399, Referee Kenis, BLE v. Metra, Sustained.

Sustained claim of passenger engineer for earnings of assignment 10 which Claimant wished to
displace, but was not allowed pending his qualification on the rules of a foreign carrier, where
the Referee found that the Carrier unreasonably denied the Claimant a timely opportunity to take
the required rules examination. Found that when handling the claim on the property, the Carrier
failed to adequately refute a statement signed by the Claimant when its rebuttal was limited to
hearsay statements made by the highest designated officer handling the clamm.

ASSERTIONS NOT CONTROVERTED

SENIORITY — EXERCISE RESTRICTED

Award No. 25402, Referee Kenis, BLE v.Metra, Compromised.

Reduced from fifteen (15) to ten (10) days suspension discipline assessed in connection with a
yard collision, where none of the other employees involved in the incident were disciplined at
211 Board held it arbitrary to discipline the Claimant alone, and reduced the discipline in light of
the shared responsibility for the incident.

RESPONSIBILITY OF OTHERS

Award No. 25406, Referee Malin, BLE v.SEPTA, Compromised.

Ordered commuter railroad to “cease and desist” from requiring passenger engineers operating
multiple unit electric cars to manually operate their cab vestibule doors and assist passengers
getting on and off their trains, finding it a violation of the BLE Agreement in this instance for
engineers to be required to perform conductors’ duties.

ADDITIONAL DUTIES
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Award No. 25411, Referee Dennis, BLE v. Springfield Terminal, Compromised.

Discipline of sixty (60) days assesses in connection with charge of “...insubordination by means
of...inappropriate and belligerent behavior...” following a verbal altercation between the
charged employee and supervisors reduced to thirty (30) days in light of the “...provocative
behavior exhibited by supervision.”

ALTERCATION — MITIGATION BY PROVOCATION

CONDUCT - DEPORTMENT

Award No. 25412, Referee Dennis, BLE v. Gateway Western (KCS), Sustained.

Claim for basic day runaround payment sustaimed where Claimant was first out, rested and
available at his away from home terminal and an extra board engineer was deadheaded from the
home terminal to that location and turned on the train that Claimant stood for.

RUNAROUNDS
NOT CALLED IN TURN

Award No. 25413 (Dengis), BLE v.Mid Seuth (KCS), Compromised.

One runaround day awarded engineer who was not called for service on his rest day for several
assignments allocated to his prior right seniority district, where the Carrier instead utilized extra
board employees from a different district. The applicable implementing agreement provided that
the foreign extra board could be used to protect such vacancies, but only when the calling order
for the Claimant’s prior right seniority district had been exhausted.

RUNAROUNDS

NOT CALLED IN TURN

Award No. 25415, Referee Meyers, Ind. v. UP(E), Sustained.

Removed Level 2 discipline assess in connection with personal injury suffered by engineer who
fell while attempting to dismount a filthy, oil covered locomotive he had been attempting to
prepare for service. Found that Carrier failed to establish any personal responsibility on
Claimant’s part, noting that the mere occurrence of an accident does not, per se, establish fault
on the part of the injured employee, especially where the employee is working under unsafe

conditions.
PERSONAL INJURY — OCCURRENCE NOT PER SE PROOF OF FAULT

Award No. 25419, Referee Meyers, Ind. v. UP(E), Sustained.

Removed Level 3 discipline assessed engineer in connection with unit that rolled away, ran
through a power switch and collided with other units during a power swap on line of road, where
Claimant was one of four members of two different crews involved in making the move. The
Board found that while somebody was responsible for the incident, the record was insufficient to
establish the Claimant’s individual responsibility.

ASSURER AGAINST ACCIDENT

ACCIDENTS - RESPONSIBILITY

RESPONSIBILITY OF OTHERS
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Award No. 25420, Referee Meyers, Ind. v. UP(E), Compromised.
Reduced from Level 2 to Level 1 discipline assessed in connection with a two-part charge, where

the Board found only one of the charges proven.
EXCESSIVE DISCIPLINE - MULTIPLE CHARGE — ONE UNPROVEN

Award No. 25422 (Mevers), Ind. v. UP(E), Sustained.

Awarded all pay for time lost associated with a certificate revocation disallowed by the LERB,
where the discipline assessed in connection with the same incident was only Level 2 (involving
1o lost time). Board held that “Since the Petitioner lost 30 days of pay as a result of the wrongful
action taken by the Carrier, the Board finds that the Cazrier must reimburse him for the time lost.
CERTIFICATE REVOCATION — PAY FOR TIME LOST

Award No. 25424, Referee Richter, Ind. v. NS (Southern), Compromised.

Dismissal assessed in connection with stop signal incident reduced to six month suspension.
STOP SIGNAL

EXCESSIVE DISCIPLINE

These First Division Awards are being furnished to you pursuant to the provisions of Section
17(b) — Constitution, CONSTITUTION AND BYLAWS OF THE INTERNATIONAL
BROTHERHOOD OF LOCOMOTIVE ENGINEERS.

Fraternally,

VA LA
President
Enclosures

ce: Advisory Board
Special Representatives



Form 1 NATIONAL RAILROAD ADJUSTMENT BOARD

FIRST DIVISION
Award No. 25388

Docket No. 45052
02-1-01-1-U-2238

The First Division consisted of the regular members and in addition Referee Martin H.
Malin when award was rendered.

(Brotherhood of Locomotive Engineers

PARTIES TO DISPUTE: (
(Union Pacific Railroad Company

STATEMENT OF CLAIDM:

“Claim of Engineer C. K. Moss for removal of Discipline, clatming ali jost time
= I : =

(including time atiending tne investigation), fringe benefits, and clearing this

notation of discipline from Engineer Moss™ record.”

TINDINGS:

The First Division of the Adjustment Board, upon the whoie record and ail the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispuie are

respectively carrier and employes within the meaning of the Railway Labor Act, as approved

June 21, 1834,
This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thereon.

On February 8, 2000, the Carrier directed the Claimant to report for an Investigation

2009, The notice charged the Claimant with failing to stop for a blue signal

on February 14, 2
and derail in the derailing position, causing derailment of unit UP3461 at the west end of

A rmourdale Yard on February 4, 2000. The Hearing was postponed twice and held on Mare
2.2000. Cn March 9, 2000, the Carrier advised the Claimant that he had been found guilty
of the charge and had been assessed discipline at UPGRADE Level d, 2 30-day saspension.
The Organization has raised 1wo procedurai issues and has argued that the Carrier
failed to prove the charge by substantial evidence. We find it necessary to address only one

Lig

of the procedural issues because that issue is dispositive of the claim.
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The Organization argues that the Carrier failed to date the transcript of the
Investigation. Conseguently, in the Organization’s view, the Carrier has rendered if
impossible to determine when the discipline was issued in relation to when the transcript was
completed. The Carrier responds that the Agreement does not require that it date the
transcript, that there has been no practice of dating the transcript and that, if the Organization
wishes 10 assert that the Carrier issued the discipiine without first reviewing the record, the
Organization had the burden to prove such a contention and fajied to do so.

We agree with the Carrier that the Agreement does not expressly require the Carrier
to date the transcript. A mere failure to date the transcript does not per se invalidate the
However, the Agsreement does provide. “Locormotive engineers willi not be

discipline.
An essential

discipiined without first being given a fair and impartial investigation .. .”
component of a fair and impartial Investigation is that any discipline imposed be based sclely
on the evidence developed at the Investigation. Failure to base a decision te discipline solely
on the evidence developed at the Investigation renders the Investigation a farce. As our prior
Awards have recognized, the date the transeript was prepared can be crucial in determining
whether a decision to discipline was based solely on the evidence developed at the

Investigation.

Where the Hearing Officer finds the facts and assesses the discipline, an assessment of
discipline prior to the completion of the transeript must be evaluated on a case-by-case basis.
Vhere the Hearing is relatively brief and the evidence relatively straight forward, the Hearing
Officer mav be able to render a decision based on the evidence without walting for the
transcript. In the instant case, however, the Hearing Officer did not render the decision.
Rather, discipline was assessed by the Superintendent. It would be impossibie for the
Superintendent o base his decision solely on the evidence developed at the Investigation if he
did not have the transcrint of investigation at his disposal prior to imposing discipline.

The Carrier’s assertion that there has been ne practice of dating the transcript is
contrary to the Board’s experience with the Carrier, Indeed, in several cases, the relationship
between the date the transcript was prepared and the date the discipline was imposed led the
Board o conclude that the Carrier failed 1o base the discipline on the evidence developed at
the Investigation. See, e.g., First Division Awards 24874 and 2503,

This case does not present 2 mere inadvertent fallure by the transcriber fo date the
transcript. Rather it appears that the Carrier made a systematic change te how it has the
transcript presenied, Le., it went from having the transcript dated to having it undated. The
Organization contends that the Carrier made this change ina deliberate attempt 1o impedethe
Roard from considering whether the decisicn-maker based the decision to discipiine on the
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evidence developed at the Investigation. The Carrier has presented no aliernative expianation

for this systematic change with respect to the transcript.

Where the Hearing is short and straight forward and the Hearing Officer renders the

=
discipline, the Carrier’s failure to date the transcript may be irrelevant. ¥here, as in the

instant case, an Official other than the Hearing Officer made the decision to discipline, it is
crucial to determine whether that Official had the transcript available as the basis for his
decision. The Carrier argues that the Organization has the burden to prove that the deciding
Official did not have the transcript available. But, because the Carrier has chosen deliberately
to have its Investigation transcripts undated, it has created 2 s
whether the deciding Official had the transcript available to him rests solely in the Carrier’s
control. The Organization raised this issue during handling on the property. It would have
rier to put this issue to rest by submitting evidence of when

the transcript was preparsd. The Carrier failed to do so and its failure to do 50 raises a
reasopable inference that, had it produced such evidence, the evidence would have been

adverse o the Carrier. Accordingly. we find that the Carrier failed o provide the Claimant

with a fair Investigation and the claim must be sustained.

jtuation where all evidence of

been a simple matter for the Car

AWARD

Claim sustained.

ORDER

This Board, after consideration of the dispute identified above, hereby orders that an

avward favorable to the Claimani(s) be made. The Carrier is ordered t¢ make the Award
effective on or before 30 days following the postmark cate the Award is transmitted o the

parties.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chieago, Hlinois, this 23rd day of October, 2002,
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FIRST DIVISION
Award No. 25389
Docket No. 45033
02-1-61-1-U-2240

The First Division consisted of the regular members and in addition Referes
Martin H. Malin when award was rendered.

(Brotherhood of Locomotive Engineers

PARTIES TO DISPUTE: (
{Union Pacific Railroad Company

STATEMENT OF CLATM:

P

“Claim of Enginecr A, L. Adams for removal of Discipline, claiming 2l
lost time (including time atiending the investigation), fringe beneflts, and

Adm e,

clearing this notation of discipline from Engineer Adams’ record.”

FINDINGS:

9

The First Division of the Adjustment Board, npon the whole record and all the

o
evidence, finds that:
The carrier or carriers and the employee or employees involved in this dispufe

are respectively carrier and employee within the meaning of the Railway Labor Act,
as approved June 21, 1934.

This Division of the Adiustment Board has jurisdiction over tne ispuisinvoived
Ly -

nersain.

Parties to said dispute were given due notice of hearing therson.

On Januvary 28, 2060, the Carrier directed the Claimant 10 report for an
Investigation on February 3, 2000. Thenotice charged the Claimaxnt with passing 2stop
and proceed signal which was displaying a red aspect without stopping at signal 68.3
on the Chester Subdivision on January 25, 2000. The Hearing was postponed to and
heid on February 10, 2000. On February 16, 2000, the Carrier advised the Ciaimant
that he had been found guilty of the charge and had been assessed discipiine at
UPGRADE Level 4, a 30-day suspension.
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The Organization has raised two procedural issues and has argued that the
Carrier failed to prove the charge by substantial evidence. We find it necessary to
address only one of the procedural issues because that issue is dispositive of the claim.

The Organization argues that the Carrier failed to date the transcript of th
Investigation. Consequently, in the Organization’s view, the Carrier has rendered it
impossible to determine when the discipline was issued in relation to when the
transcript was completed. The Carrier responds tha: the Agreement does not reguire
that it date the transcript, that there has been no practics of dating the tre ascript and
that, if the Organization wishes to assert that the Carrier issued the discipiine withont
first reviewing the record, the Organization had the burden to prove such 2 contention

and failed to do so.

rD

We agree with the Carrier that the Agreement does not expressly require the
Carrier to date the transcript. A mere failure to date the transeript does not per se
invalidate the discipline. However, the Agreement does previde, ‘1 pcomotive engineers

will not be disciplined without first being given a fair and impartial investigation ...”
An essential compenent of a fair and

impartial Investigation is that any discipline
iroposed be based solely on the evidence developed at the Investigation. Failure to base
a decision to discipline solely on the evidence developed at the Investiga tion renders the
Investigation a farce. As our prior Awardshavere cognized. the date the transcript was
prepared can be crucialin determining whether a decision to discipline was based solely
on the evidence developed at the Investigation.

Whers the Hearing Officer finds the faets and assesses the iscipiine, an
assessment of discipline prior to the completion of the transcript must D be evaluated on
a case-by-case basis. Where the Hearing is relatively brief and the evidence relatively
straight forward, the Hearing Officer may be able to render a decision based on the
evidence without waiting for the transcript. In the instant case, however, the Heari

f5cer did not remder the decision. Rather, discipline was assessed by th
Sunermfendew It wouild be impossible for the Superintendent 15 base his decision
solely on the evidence developed at the Inves tigation if he did not have the transeript

of Investigation at his disposal prior to imposing discipiine.

Fskel
=
o
Mt

The Carrier’s assertion that there has been no practice of dating the transcript
is contrary to the Beard's experience with the Carrier. Indeed. in several cases, the
\,iau(}‘l hip between the date the transeript was prepared and the date the discipline
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was imposed led the Board to conclude that the Carrier failed to base the discipline on
the evidence developed at the Investigation. See, e.g., First PDivision Awards 24374 and

25043.

This case does not present a mere inadvertent failure by the iranscriber to date

the transcript. Rather it appears that the Carrier made a systematic change to how it

has the transcript presented, L.e., it went from having the transcript dated to having it
undated. The Organization contends that the Carrler made this change in a deliberate
atternpt to impede the Board from considering whether the decision-maker based the

decision to discipline on the evidence developed at the Investigation. The Carrier has
i¢ change with respect to the

presented no alternative explanation for this systematic ¢i2

transeript.

L% her

Todax

rt

he Hearing is short and straight forward and the Hearing Oificer

renders the discipline, the Carrier’s failure to date the transcript may be Irrelevant.
Where, as in the instant case, an Official other than the Hearing Officer made the
decision to discipline, if is crucial to determine whether that Official had the transeript
available 25 the basis for his decision. The Carrier argnes thatthe Organization has the
purden to prove that the deciding Official did not have the transcript availabie. But,
because the Carrier has chosen deliberately to have 1its Investigation tfranscripts
undated, it has created a situation where 211 evidence of whether the deciding Official
had the transcript available to him resis solely in the Carrier’s control. The
Organization raised this issne during handling on the property. 1t would have been a
simple matter for the Carrier to put +his issue to rest by submitting evidence of when
the trapscript was prepared. The Carrier failed to do so and its failure to do so raises
4 reasonable inference that, had it produced such evidence, the evidence would have
been adverse t¢ the Carrier. Accordingly, we find that the Carrier failed to provide ihe
Claimant with 2 fair Investigation and the claim must be sustained.

Itappears fromthe record that, as a consequence of this incident, the Claimant’s
TRA certificate was revoked. Therefore, the Claimant shall not be entitled o
compensation for time held out of service during the period of his certificate revocation

amiess and until his certificate revocation is overturned.
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AWARD

Claim sustained in accordance with the Findings.

ORDER

This Board, after consideration of the dispute identified above, hereby orders
that an award favorable 1o the Claimani{s) be made. The Carrier is ordered io make
the Award effective on or before 30 days following the postmnark date the Award is
transmitted to the pariies.

NATICNAL RATLROAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chicage, 1ilinois, this 23rd day of October, 2002.



CARRIER MEMBER'S DISSENT

AWARD Nos, 25388, 25389

DOCKET Nos. 45052, 45053
Referee Martin Malin

This and several other awards rendered the same day are testament to the
Organization's tenacity, and final success; i finding a sympathetic ear 10 their plea
that the lack of a date on a transcript is a fatal flaw in the disciplinary process.

Since mid-1999, virmally every discipline submission submitted by this
general comimittee has included a boiler plate argument that because the transcriber
did not date the transcript, the discipline process was farally flawed. Undl this
award their arguments werc unsuccessful. .

The following is from the Oreanization's submission in the “case which
resulted in Award 25147 dated July 13, 2000 (BLEV UP, Richter).

Tae transcript of the vestigation is ot dated, The Carvier feiled to provide any
svidence as 1o when the transcript yecord was prepared. Given that the Carrer hzs an
asrecment obligation Lo #ssess Jiscipline based only on the evidence contatnred wilhin the
record, it has not provided proef for the record that 3t ssued discipiine after a careful
review of the evidence contained in {be record, 1€ the transeript is not dated, the
Orpanization, O &Y third party, wounld have no way of knowing ¥ the Carrler fulfilied its
contractural obligation to impose discipline based solely on the evidence in the record. in
this case, as i all discipline case, the busden of proof flls upon the Carrier. Failure 10

date the transcript produces a fatal flaw ‘n (he Camier’s case against Dngimeer 1L

Henderson.

The Board denied the case without even mentioning the procedural
arsument - and without Labor Member dissent.

Iy the instant award, despite acknowledging there is no agreement
requirement for a date on the transcript the Referee apparently could not bring
himself to review the record of handiing on the property to determine if the facts
supperted the finding of guilt or f the Claimant's ability to defend himself against
the charges had somehow been affected by the lack of a date on the transcript.



In the "real world" it is recognized that disciplining employees "just for the
nell of it" would be a strikingly dumb way to do bustness, if only considering the
costs nvolved, not 10 mention the affect on employee morale. Carrier officers do
not take discipline lightly, issuing discipline without due consideration, as this
referee apparenty believes. The Oreanization should have peen held o a higher
standard of procf to show the lack of a date on a transcript violated the Carrier's
agreement with thern and so affected/tainted the discipline process as 1o be fatal to
the issuance of discipline. " '

Gulggonm

mes Albano
rrier Member



NATIONAL RAILROAD ADJUSTMENT BOARD
FIRST DIVISION

CONCURRENCE OF LABOR MEMBERS
AND
RESPONSE TO CARRIER MEMBER’™S DISSENT

Awards Nos. 25388, 25389 - Dockets Nos. 45052, 45053
Referee Martin Malin

The Dissenter to this Award complains that the Employees have “finally” found a
“sympathetic ear” in connection with the issue of the need for disciplinary decisions to be
based on the record developed at the Investigation. It bears noting that in his Dissent, the
Carrier Member continues to mischaracterize the Employees’ position in connection with
this issue, referring to the lack of a date on the transcript as the “fatal flaw” urged by the
Employees.

Even a casual reading of the Award in this Docket, which devotes several cogent and
well reasoned pages to this issue, makes it clear that the lack of a date on the transcript 18
not deemed, per se, a fatal error. What is deemed fatal, because it precludes a “fair and
impartial” proceeding, is for the decision maker to assess discipline without first having
read the entire record of the Investigation. As the Majority correctly understood, the date
that the transcript was prepared was the evidence that would establish that the decision to
discipline was based on the record, where the question is raised on the property, and the
Carrier’s decision to stop dating the Transcripts was part of an attempt to frustrate this
line of inquiry. The Majority correctly drew a negative inference from the Carrier’s
failure to date the transcript and refusal to produce evidence to establish when 1t was
produced and available for review.

With respect to the Dissent’s implication that the Majority has made a novel
determination with respect to this issue, it also bears noting that in addition to this
Division’s Awards Nos. 24874, 24935, 25043 and 25299, this issue has also been decided
the same way by many, many other tribunals deciding cases involving the operating
crafts in this industry, many of them on this property. See, Award No. 1 of PLB 674
(Seidenberg); Award No. 4 of PLB 787 (Moore);, Awards Nos. 23, 25, 26, 32 and 131 of
PLB 5912 (Lynch); Award No. 57 of PLB 5390 (Fisher); Awards Nos. 74 and 79 of PLB
4897 (Lieberman); Awards Nos. 88 and 90 of PLB 4897 {Lynch); Awards Nos. 14 and
15 of PLB 6041 (Fletcher); Award No. 13 of PLB 6040 (Eischen); Award No. 5 of PLB
6149 {Cook); Award No. 25 of PLB 5295 (Richter), and Award No. 1 of PLB 6283
(Muessig). The overwhelming majority of referees and neutrals who have visited this
issue have decided it in the same manner as the majority herein. This Award is sound and
should be followed.



With respect to the Dissenter’s citation to Award No. 25091, it must be remembered that
the Referee in that case reversed himself on this issue, having rendered Award No. 25043
(cited above) just six months earlier, In a Docket involving the same claimant, because
the Carrier Member of the Division present at the hearing made an unsupported
allegation referenced in our Dissent:

“Regrettably, it appears that the Referee was influenced by the Carrier
Member’s argument, advanced for the first time at the Referee Hearing,
that the Organization was intentionally complicating and lengthening the
Transcripts of disciplinary matters so as to make it harder for Carriers to
render timely disciplinary decisions! The utter bankruptcy of such
reasoning warrants no further comment.”

Finally, we feel constrained to address the Dissenter’s claim that Carrier does not
discipline employees “just for the hell of it,” noting the financial costs and poor employee
sorale associated with such a practice. The Awards rendered by this Division, which
sustain a substantial portion of the discipline cases occasioned by this Carrier, indicate,
whether by design or otherwise, that is just what is happening.

3:} ? by \1[)
K ared K KoL Wipsess . Getnt,

Richard K. Radek, Labor Member Marcus J. Ruef, Labo@Member




Form 1 NATIONAL RAILROAD ADJUSTMENT BOARD
FIRST DIVISION
Award No. 25390
Docket No. 43057
02-1-01-1-U-2233
The First Division consisted of the regular members and in addition Referee
Martin 5. Malin when award was rendered.

(Brotherhood of Locomotive Engineers

PARTIES TO DISPUTE: (
(Union Pacific Raiiroad Company

STATEMENT OF CLAIM:

“(Claim of Engineer H. D. Downing for removal of Discipline, and clearing
¢his notation of discipline from Engineer Downing’s record.”

FINDINGS:

The First Division of the Adjustment Board, upon the whoie record and all th

evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute

are respectively carrier and employee yithin the meaning of the Railway Labor Act,

as approved June 21, 15934,

This Division of the Adjustment Board has jurisdiction over the dispute involved

Darties 10 said dispute were given due notice of hearing thereon.

On June 23, 2008, the Claimant was involved in a derailment. The Carrier
reported the accident to the Federal Railroad Administration as required by 49 C.E.R.

225.11, The report cited the Claimant’s actions or inaction as an alleged primary or

coniributine cause of the accident. Pursuant to 49 C.F.R.$225.12, the Carrier sent the

4_13 A
Claimant, on the appropriate FRA form, a “Notice to Railroad Employee Involved in
Rail Eguipment Accident/Tncident Aitributed to Employee Human Factor.” TheNotice
listed the Claimant as the employee, and two alleged causes: “Dynamic Brake,

Excessive,” and “Buffing or Siack Action Excessive, Train dMake-np.” The Claimani,
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through the General Chairman, submitted a statement to the FRA disputing the report,
as was his right under FRA regulations.

l'b

The Organization filed the instant claim, seeking to clear this report from th
Claimant’s record. The Organization contends that Ihe report constitutes disciplin
and, as such, can only be imposed after a fair and impartial Hearing. Sinece no Hearing
was conducted, the Organization contends. the report vielates the Agreement. The
Carrier responds that the report did not constituied: iscipline and, therefore, no Hearin

(“0

]

was required.

The instant claim thus furns on whether the report constituies discipline. There
f ‘hich were cited by the rgazzjzati{m,concprﬂinowhat

Awards generally comcern letters of caution or

documentation of informal \,oumei 1o, This and other Bo.:r avalnate such letierson
a case-by-case basis, considering such factors as s whether the leiter is accusaiory in
olations, and wl Aeiher it ¢cann be used 1o

jm
L4

are numerpus Awards, many ¢
constitutes discipline. Thes

-

nature, whether it alleged speciiic Rules v
augment discipiine in the futare.

The report at issue it the instant case differs from letters of caution and similar
actions in two key respects. First, Iﬁfters of caution or counseling are generated by the
Carrier at its initiative. The report atissue in the instant case was filed by the Carrxier
in accordance with FRA regu ]aﬁon Second, the report is not maintained in the
Claimant’s personne] record and is not to he used for future disciplinary purposes. it
does not affect the progression of discipline under the Carrier’s UPGRADE system.
Accordingly, we conclude that the report is not discipiine and that no Hearing was

required.

Cur holding does not leave the Claimant without a rer redy. Ina filing with the
FRA, the Carrier has alleged that the Claimant’s actions contributed to a reportable
aceident. Under FRA regnlations, the Claimant has the right to subimit 15 0WnR T report

disputing the Carrier’s allegations. The Claimant exercised that right. The handling
of this matter is conirolled by FRA regulations and not by the Agreement.

AWARD

Claim denied.
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ORDER

This Board, after consideration of the dispute identified above, hereby orders
that an award favorable to the Claimant(s) not be made.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of First Division

Dated at Chicago, Ilinois, this 23rd day of October, 2002.
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The First Division consisted of the regular members and In addition Referee
Martin ﬂ Malin swwhen award was rendered.

{Brotherhood of Locomotive Engineers

PARTIES TO DISPUTE: {
(Union Pacific Railroad Company

STATEMENT OF CLAIM:

lii=)

“Claim of Engineer D. A. Laune for removal of Discipiing, and clearin
this notation of discipline from Engineer Laune’s record.”

FINDINGS:

The First Division of the Adjustment Board, upon the whole record and all the

3

evidence, finds that:

The carrier or carriers and the emplovee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act,
as approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute involved

herein.

-

Parties to said dispute were given due notice of hearing thereon.
1- = =

On March 31, 20606, the Claimant was involved in a derailment. The Carrier
reported the accident to the Federal Railroad Administration asr required by 49 C.F.R.
225.11, The report cited the Claimant’s actions or inaction as an alleged primary or
contribuiting cause of the accident. Pursuant to 49 C.F.R. § 225.12, the Carrier sent the
Claimant, on the appropriate FRA form, a “Notice to Railroad Employee Involved in
Rail Equipment Accident/Incident Attributed to Employee Human Factor.” TheNotice
listed the Claimant as the employes, and alleged as a canse, “Tmproper Train vake-up
at Initial Terminal” The Clmma‘lt. thr ougn the General Chairman, subiifted a

totement to the FRA disputing the as was his right under FRA regulations.



