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ALL U.S. GENERAL CHAIRMEN
BROTHERHOOD OF LOCOMOTIVE ENGINEERS

AWARDS CIRCULAR LETTER NO. 129

Dear Sirs and Brothers:

Enclosed for your information and reference are copies of various awards rendered by the
Sceond, Third, and/or Fourth Divisions of the National Railroad Adjustment Board as well as

selected Public Law Boards and/or Special Boards of Adjustment. Please note that some of the
awards may involve other Organizations and/or crafts.

The awards selected for this circular address topics including Burden of Proof, Calling
Crews, Contracts, Duty to Maintain Sufficient Workforce, Employee Protection, Incidental Work,
Late Lunch, Medical Examination, Practice, Proof of Service, Scope, Seniority and Time Limits.

An index referencing the awards by citation and topical heading(s) , with a brief synopsis of
each award, is also enclosed for your reference.

Fraternally yours,
President
Enclosure
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SECOND - FOURTH DIVISIONS, NRAB

PUBLIC LAW BOARDS / SPECIAL BOARDS OF ADJUSTMENT

Award Nos., Topical Headings, and Summaries

Award No. 36018 - Benn

Where demand for documentary evidence was not made by
Organization until close to end of handling on the property,
negative inference in connection with Carrier’s failure to produce
requested documentation denied. Lengthy and interesting
discussion of the standards of evidence applicable to rules cases
and the manner in which the burden of proof way sluft.
BURDEN OF PROOF - CLAIMS

Award No. 36008 - Melberg

Where Organization makes a claim concerning an employee’s
entitlement under an insurance plan, the actual plan itself must be
part of the handling on the property and the supporting provisions
cited by the Oiganization.

BURDEN OF PROOF - CLAIMS

Award No. 35962 - Eischen

“The Carrier’s failure to demonstraie persuastvely in 1his record
that Roadmaster Schibblehur ascertained and verified that the
Claimant heard his shouted ‘call’ makes this case analogous to
bypassing a senior employee for overtime after making a single
phone call to his calling number and having no one answer. See
Third Division Award 26562 involving these same parties. See
also Third Division Awards 2053, 17116, 17812, 17813, 17533,
18425, 18870, 19658, 20109, 20524, 20534, 21396, 21707,
22966, 23561, 27150, 27701, 28656, 28781, 28796, and 29527.

CALLING CREWS - GOOD FAITH EFFORT TO CONTACT

Parties

BMWE v.
GTW

BRS v.
PATH

BMWE v.
ATSF
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PLB 5939

Award No. 35981 - Eischen

“ _.when conflicting interpretations of a contract are plausibly
demonstrated, as they are under the language of Rule 38, the
lunguage in dispute must be considered to be ambiguous. Ifthe
language of a Collective Bargaining Agreement is ambiguous,
parol evidence of mutual intent may appropriately be utilized io
resolve a dispute as 10 the meaning of the uncleur contract
language, especiaify including mutually reco gnfzed and accepted
‘past practice.’

CONTRACTS - RULES OF INTER PRPTATK)N

Award No. 36053 - Wallin

“We are compelled to find, therefore, that the Carrier violated the
spirir and intens of the Agreement as well as its obligations under
Rule 14 by failing 1o maintain sufficient resources to meet its
Agreement obligations. To hold otherwise would effectively
condone the Carvier’s action to ler its staffing dwindle down fo
the point where it could claim it was short-staffed! See Third
Division Award 12374. We note also from the record that Rule
14-C(1) recognizes the Carrier’s ability to assure stajfing
[flexibility by means of using swrplus qualified employees Jrom
furlough status and via the use of zoned extra boards under
Appendix 10 of the Agreement.”

DUTY TO MAINTAIN SUFFICIENT WORKFORCE

Award No. 36007 - Mason

Where an employee voluntarily displaced to a point outside the
30 mile radius of his former headquarters puinl, when there were
jobs available to him within the radius, employee deemed as not
required to change his residence under Section 10 of the WIPA.
EMPLOQYEE PROTECTION - RE QUIRED CHANGE OF

e TV Ty

Award No. 35961 - Eischen

= hiy cunnot be deemed ‘incidental’ because it did not happen
by chance or as an undesigned feature of their primary
assignment. ...”

TNCTIDENTAL WORK - DEFINED

Award No. 26 - O’Brien

Traditional late lunch penalty of 20 minutes awarded claimant
who was not afforded lunch period within six hours of atarting
work.

LATE LUNCH

BMWE v.
BNSF

TCIU v.
BNSF

BRS v. UP

BMWE v.
BN

BLE v.
BNSF
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Award No. 36037 - Kenis

“In light of the Claimant's inactions and our finding that we are
preciuded from applving Rule 41E in this instance, the Claimart
is not entitled to compensation for lost earnings for the period
June 1997 until August 1998 when Dr. Murrey issued his final
report. However, there does not appear 10 be any reasonable
explanation for the lengthy delay in remsialing the claimant 1o
service once Dr. Murrey’s report was issued. Three months
elapsed before the Claimant was finally returned io service.
There is no question that the Carrier has the right fo require am
exam and a drug/alcohol screening priov o refurning an
employee to work. In this case, though, even the retesting of the
drug screen does not fully explain why it took so long for the
Claimant to be assigned. See Third Division Award 32328 (five
day period is presumptively reasonable for proper medical
assessment in return to work cases.)”

MEDICAL EXAMINATION - DELAY

Award No. 13681 - Benn

When relying on practice to defend action violative of clear
contract language, burden of proof is on party asserting practice
as a defense.

Practice cannot nullify clear contract language.

CONTRACTS - RULES OF INTERPRETATION

PRACTICE

Award No. 36048 - Newman
Postmark controls.
PROOQF OF SERVICE

Award No. 36014 - Benn

Where work belonging to the bargaining unit is performed by
employees of an outside concern without Carrier’s knowledge or
consent. Carrier lizble for lost work opportunities.

SCOPE

Award No. 36038 - Kenis

Self-executing rule not allowed to extinguish the seniority of an
employee where he made an effort to report for work but was
confused conceming what paperwork he needed prior to reporting
from a medical leave. Follows Third Division Award 31535 in
holding that forfeiturc rule was intended to apply in cases of job
abandonment.

SENIORITY - FORFEITURE

(W5 )

BMWE v,
BNSF

BRC/TCIU
v, GTW

BMWE v.
Arnirak

BEMWE v.

CR

BMWE v.
Up
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Award No. 36002 - Kenis

Under self-forfeiture rule, follows Award No. 35926 (Circular
No. 127) in holding that such rules should not be applied to
terminate employees unless it is clear they have abandoned their
positions. Held that leaving a voicemaii message on a
supervisor’s phone attempting to explain an absence was
sufficient to overcome the Carrier’s claim of job abandonrnent.

SENJIORITY - FORFEITURE

Award No. 36047 - Newman
TIME LIMITS - CLAIMS

BMWE v,

BMWE v.
Amtrak



Form 1 NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION
Award No. 36018

Docket No. MW-34195
02-3-97-3-679

The Third Division consisted of the regular members and in addition Referee
Edwin H. Benn when award was rendered.

{Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (
(Grand Trunk Western Railroad Company

STATEMENT OF CLAIM:

“Claim of the System Committee of the Brotherhood that:

(1}  The Agreement was violated when the Carrier assigned an outside
concern (Progress Rail Company) to cut belts off splice bars, pick
up and loead plates, anchars, splice bars and rail from Mile Post 97.5
and Mile Post 75.5 between South Bend, Indiana and Kingsbury,
Indiana beginning on March 4, 1996 and continuing through April
18, 1995 (Carrier File 8365-1-541).

(2) The Agreement was further violated when the Carrier failed to
notify the General Chairman of its intent to contract out said work
in accordance with Article IV of the May 17, 1968 National
Agreement and the December 11, 1981 Letter of Agreement.

(3)  Asa consequence of the violations reférred to in Parts (1) and/or (2)
above, furloughed Machine Operators G. L. Reid, E. F. Gaines, ..
M. Kneuppel and S. Brown shall each be allowed an equal
prupurtionate share of the total number of man-hours expended by
the contractor’s forces at their respective straight time and time
and one-half rates of pay.”

FINDINGS:

The Third Division of the Adjustment Board, upon the whole record and all the
evidence, finds that:
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The carrier or carriers and the emplovee or employees invoived in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act, as
approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thereon.
This claim was progressed on the property in the following manner:

The original claim dated April 29, 1996, protested the Carrier’s use of outside
forces to perfarm the disputed work at the locations set farth in the claim.

By letter dated May 13, 1996, the Carrier denied the claim on the ground that
“ftlhe sale of track material ‘as is, where is’ does not constitute contracting as contended
by the organization.”

By letter dated May 27, 1996, the Organization appealed the denial contending
that, historically, covered employees have performed the work; the “. .. assertion that
the rail was sold to Progress Rail is irrelevant”; and “. .. the same rail that is allegedly
sold to Progress Rail is being reused on the Mt. Clements Subdivision.”

By letter dated June 24, 1996, the Carrier denied the appeal stating “[rlail and
other track material as stated in this claim from M.P. 97.5 to 75.5 was sold to Progress
Rail with an F.O.B. of “As is, Where is””; and “[t]he sale of track malterial removes it
from the jurisdiction of the railroad and contract agreements.”

By letter dated July 21, 1996, the Organization furthcr appealed on the same
basic grounds set forth in its May 27, 1996 letter.

By letter dated September 18, 1996, the Carrier denied the further appeal stating
that “{t]he sale of track material ‘As Is Where Is’ does not constitute contracting”; and
“[t}here is a past practice and documentation relative o other than GTW BMWE
emplaoyees remaving abandored trackage that has heen sold, i.e, on the Cass City
Subdivision, Dearoad Yard, westward main track on the Chicago Division from M.P.
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5 to ML.P. 7, eastward main track from MLF. 129 0 M.P. 149 und Elsdon Yard were
removed by other than BMWE employees between 1989 and 1995.”

Conference was held on October 3, 1996, without resolution.

By letter dated March 19, 1997, the Organization again stated that “the rail
allegedly sold to Progress Rail was reused by the Carrier on the Mt Clements
Subdivision . . . [and t]his makes the Carrier’s ‘As Is-Where Is’ argument null and
void.”

By letter dated July 18, 1997, the Organization wrote the Carrier, stating, in
relevant part:

«, .. Since it is rather apparent that the Carrier is using the alleged sale
as is where is defense as a subterfuge to deny this claim, I am now
requesting that the Carrier provide the Organization with the alleged sales
contract that it is hiding behind. Absent such a document, it is readily
apparent that the Carrier simply contracted for services.

* * =

The Carrier further asserted that there is a past practice of other than
maintenance of way employes remeving abanduned trackage that
documentation to support such an assertion, it can only be considered as
such. However, and without conceding that the incidents occurred, it must
be assumed that those transactions were true sales as stipulated by the
Carrier and not contracts for services which is the case here.”

By letter dated August 28, 1997, the Organization progrmged the dispute to the
Board.

The Carricr is correct that its Agreement ohligatiens concerning contracting out
are not applicable when the material is sold to an outside concern on an “as is, where is”
basis. See e.g. Third Division Award 32857 and Awards cited therein:

«Based on what is before us, we are satisfied that the Carrier entered into
an arrangement whereby TIFP removed the ties on an ‘as is, where is’
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basis. As such, no violation of the Agreement has been shown. See Third
Division Award 30637

The ties were sold on an “as is, where is” basis. Accurdingly,
the removal by the outside concern did not viclate the
Agreement since the ties were no longer owned by the
Carrier.

See also, Third Division Awards, 30080, 30224, 30231, 30901, 31716 and

Awards cited therein.”

Furfher, see Third Division Awards 31522 and 30946 with the same result for
“abandoned” trackage.

Throughout the handling of the dispute on the property, the Carrier asserted that
the material was sold to Progress Rail, “as is, where is.” That position is an affirmative
defense by the Carrier which places a burden of proof for that defense on the Carrier.
The narrow question here is whether the Carrier has met that burden? We find that it
has.

The initial assertion concerning the nature of the arrangement with Progress Rail
came from the Carrier’s Production Engineer in the Carrier’s May 15, 1996 letter
declining the claim. While it would have been much more definitive for the Carrier to
meet its burden of proof had it produced some type of documentation corroborating the
nature of the arrangement with Progress Rail, the Carrier, in effect, relied upon what
amounts to a statcmcant from the Production Lngineer that the arrangement with
Progress Rail for the disputed material was on an “as is, where is” basis. The Carrier’s
offering was sufficient to shift the burden back to the Organization to refute or rebut the
Carrier’s proof on its asserted affirmative defense.

Asthe matter was further progressed on the property, the Organization generally
disputed the Carrier’s assertion cnncerning the natore of the arrangement with Progress
Rail. However, beyond assertions {e.g., characterizing the Carrier’s position as “null
and void” or stating, without more, that the rail was reused by the Carrier elsewhere on
the system}, nothing factusl was presented by the Organization to refute the Carrier’s
affirmative defense that the arrangement with Progress Rail was on an “as is, where is”
basis.
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But remember, the Carrier’s position is an affirmative defense. And here,
although perhaps thin, that proof supporting the Carrier’s affirmative defense was
present. Given the Carrier’s offered proof, it became the Organization’s task to offer
evidence to rebut that affirmative defense. The Orgauization did not do so.

The Organization could have easily put the Carrier to its proof by eartv_on
demanding production uof thie sales documents with Progress Rail. Had the Organization
done so, and had the Carrier failed to produce the relevant documentation, the
Organization would have prevailed. See e.g., Third Division Awards 28229, 28430
(where lease agreements were requested by the Organiza tion and not produced or were
produced late leading to the adverse inference that the lease arrangement did not
support a carrier’s affirmative defense). Compare Third Division Award 35978 (where
the produced sales documentation for an “as is, where is” affirmative defense was found
inadequate because it covered a transaction four years before the disputed work was
performed).

In this case there was a demand by the Organization for documentation
concerning the nature of the arrangement with Progress Rail - 2 demand that was not
met by the Carrier. In its Submission, the Organization argues that there should be a
negative inference drawn from the Carrier’s failure to provide the requested
documentation (%. . . [T]he Carrier failed to respond to the Organization’s challenge.
The Carrier’s failure can only be construed as its tacit admission of the correctness of
the Organization’s claim.”). We disagree.

It was not until July 18, 1997 - over nine months after the claim was conferenced -
that the Organization, for the first time, demanded to see documentation concerning the
transaction with Progress Rail. By then, it was too late. By the time the Organization
made its demand, the claims handling procedure was, in effect, over. The purpose of the
cluimns handling procedures developed by the parties in this industry is to allow the
parties the ability to present, evaluate and discuss the evidence - ultimately with a goal
of resolution of the dispute. That process is not furthered by what amounts to a belated
request for documentation after the procedures are completed and then progressing the
matter to the Board. In effect, given the belated request for documentation, the
Organization’s position is one of “gotcha.” That is not what this process is about.
Under the circumstances, we are nnwilling to draw the requesied negative inference that
the Carrier’s failure to provide documentation concerning the transaction with Progress
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Rail should be considered as evidence that the transaction did not exis( vu an “as is,
where is” basis as the Carrier stated throughout the claims handling procedure.

Based on the above, the claim shall be denied.

AWARD

Claim denied.

"y

ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an Award favorable to the Claimant(s) not be made.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Dated at Chicago, Iilinois, this 21st day of May, 2002,



Form 1 NATIONAL RATLROAD ADIISTMENT BOARD

THIRD DIVISION
Award No. 36008

Docket No. SG-35668
(02-3-99-3-614

The Third Division consisted of the regular members and in addition Referee
Curtis Melberg when award was rendered.

(Brotherhood of Railroad Signalmen

PARTIES TO DISPUTE: (
(Port Authority Trans-Hudson Corporation (PATH)

STATEMENT OF CLAIM:

“Grievance on behalf of the General Committee of the Brotherhood of
Railroad Signaimen on the Port Authority Trans-Hudson Corporations:

Claim on behalf of F. N. Albaneze for coverage under the $10,000 life
insurance provision of the Insurance Continuation Pian to be provided at
no cost to the Claimant, account Carrier viclated the current Signalmen’s
Agreement, particularly Article IX-B, when it refused to provide this
coverage to the Claimant. BRS Yile Case No. 11102-PATH.”

FINDINGS:

The Third Division of the Adjustment Board, upon the whole record and ail the
evidence, finds that:

The carrier or carriers and the emplovee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act,
as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein. '

Parties to said dispute were given due notice ol hearing thereon.

The Claimant retired from the Carrier’s service on June 5, 1998. He was 63
years of age at the time and had been cmpioyed by the Carrier for more than 3¢ years.

On January 6, 2000, some 19 months after he retired, he celebrated his 65th birthday.
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The issue presented to us is whether the Claimant, as a retiree, was entitled to
$10,000 of Carrier-paid life insurance coverage between the date of his retirement and
his 65th birthday. There is no dispute that under the Carrier’s “Insurance
Continuation Plan,” he was entitled to such coverage once he reached 65.

Cited by the Organization in support of the claim is Article IX-B of the parties’
Agreement, reading in pertinent part as follows:

“Effective March 1, 1989, those employees now insured under the
Insurance Continuation Plan and all employees hired after March 1, 1989,
shall be provided with insurance in the amount of $10,000.”

BRetween the date of his retirement and his 65th birthday, in order to maintain
eligibility for the Carrier-paid $10,000 life insurance benefit upun reaching 635, the
Claimant was required to pay, out his own pocket, the group rate premium on a life
insurance benefit equivalent to his annual salary prior to his retirement. The
QOrganization contends this was wrong and that, accordingly, the Claimant should now
be reimbursed for that premium. The Organization argues that the absence of any
reference to age 65 in Article IX-B indicates the parties did not intend to make the
attainment of that age a requirement for eligibility for the Carrier-paid life insurance
benefit. “The parties placed no conditions whatsoever on an employee’s eligibility for
such benefit, establishing that when the Claimant retired he was entitled to $10,000.00
life insurance policy at no cost,” the Organization asserts. .

The Carrier argues that Article IX-B has not been violated, that said Article does
not stipulate the terms and conditions of the Insurance Continuance Plan, and that it
is those terms and conditions which control the disposition of this case. The Cairier
states:

“The Plan provides, for employees covered by BRS and other collective
bargaining agreements, a company paid [ife insurance benefit when an
employee retires from PATH service or at age 65, whichever is later. The
Plan requires that all eligsible PATH employees who retire prior to age 65
maintain a benefit connection during their retirement until age 65 by
selecting and paying for a life insurance benefit option at the prevailing
oroup rate. This obligation to maintain a connection and, likewise, pay
for life insurance coverage ceases at age 65 when the retiree becomes
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eligible for the no cost policy. For the BRS, that no cost benefit amounts
to $10,000.”

Although the Organization’s Statement of Claim seeks . . . coverage under the
$10,000 life insurance provision of the Insurance Continuation Plan to be provided at
ne cost to the Claimant ...,” the Organization neither introduced a copy of that plan
into evidence nor cited any specific language therein in support of its arguments here.
The claim presented to us really needs such support because Article IX-B, upon which
the Organization places sole reliance, just does not get the job done. Article IX-B refers
to the “Insurance Continuation Plan,” but it talks only in terms of “employees now
insured,” “employees hired after March 1, 1989” and “insurance in thc amount of
510,000.” There is nothing specific regarding retirees or other former employees, and,
indeed, question can even be raised as to whether “insurance” refers to life insurance
or some other type of insurance. To get the needed specificity, we find Article TX-B’s
incorporated reference to the “Insurance Continuation Plan” indicates an intent by the
parties to be governed by the terms of that plan.

The Qrganization has the burden of proving the validity of its claim. The record
before us does not sustain that burden. Therefore, the claim is denied.

AWARD
Claim denied.
ORDER

This Board, after consideration of the dispute identified above, hereby orders
that an Award favorable to the Claimant(s) not be made.

NATIONAL RAILROAD ADYUSTMENT BOARD
By Order of Third Division

Dated at Chicago, Ilinois, this 16th day of April, 2002,



Form1 NATIONAL RAILROAD ADJUSTMENT BOARD
TIORD DIVISION
Award No. 35962

Docket No. MW-32821
02-3-04-3-143

The Third Division consisted of the regular members and in addition Referee
Dana F. Fischen when award was rendered.

(Brotherhood of Maintenance of Way Employes

PARTIES TQ DISPUTE: (
(The Atchison, Topeka and Santa Fe Railway Company

STATEMENT OF CLAIM:

“Claim of the System Committee of the Brotherhood that:

(1) ‘'Lhe Carrier violated the Agreement when it assigned junior
Machine Operator R. Pollan to perform overtime service in the
Kansas City Yards on December 9, 1993, instead of assigning
Machine Operator K. L. Riiffel who was the senior machine
operator, available, qualified and willing to perform such service
{System File 30-33-9410/94-11-98).

(2)  As a consequence of the aforesaid violation, Machine Operator K.
L. Riffel shall be allowed five (5) hours’ pay at the Group 7, Class
3 Machine Qperator’s time and one-half rate.”

FINDINGS:

The Third Division of the Adjustment Board, upon the whole record and all the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Eabor Act, as
approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute invoived
herein. '

Parties to said dispute were given due notice of hearing thereon.
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On December 9, 1993, Claimant K. L. Riffel and R. Pollan both heid seniority as
Group 7, Class 3 Machine Operators on the Eastern Region Seniority District 2 in the
Track Subdepartment, with the Claimant baving greater seniority. Both were regularly
assigned that day as Class 3 Machine Operators, wurking under the overall supervision
of Roadmaster D. L. Schibblehut when the gravamen of the instant dispute occurred.
On that day, a two-man crew from Section 13 was working on a derailment and
Roadmaster Schibblehut determined to supplement their cfforts with additional
manpower and directed the Foremen under his supervision to canvass employees in the
Maintenance Barn to work overtime, pursuant to Rule 33, as follows:

“RULE 33 - OVERTIME SERVICE

33 - (i) Preference To Overtime Work. Except when employes are utilized
as provided in Rule 33 - (f), employes assigned to sections, work districts,
specific areas and/or locations shall be given preference in relative
seniority order among employes of the gang, work district or location to
overtime work to be performed within such section, district, area or
lecation.

Employes assigned to road gangs, such as Track Extra Gangs and B&B
Gangs, Machine Operators, vic., shall have preference to overtime work
in relative seniority order in connection with work projects to which they
are assigned.

When overtime is anticipated and the employe is so informed, the employe
will, if he expects to be away from his usual calling place, notify his

~ supervisor that he will he away and the approximate length of time, and,
if possible, where he may be reached.

When gangs are divided (working at different locations) and supervision
becomes aware that one part of the divided gang will be required to render
overtime service, it will not be necessary o utilize the senior members of
the other part of the gang, uniess all members of the gang are returned to
the designated assembly point or assembled at another location before the
overtime service commences.”
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‘I'he record shows that Roadmaster Schibblehut then went to the Maintenance
Barn himself and “shouted” that he wanted “volunteers” to work the overtime in
question. It is not disputed that Pollan was among the seven employees who beard the
Roadmaster’s shout, volunteered and worked the overtime that evening; nor is it
disputed that several other employees who were within shouting range declined to
volunteer and did not work the overtime. Finally, it is not disputed that the Claimant
did not comec forward to volunteer and work the overtime that nighf. However, the
parties are very much in dispute concerning whether he heard Roadmaster
Schibblehut’s solicitation in the Maintenance Barn that afternoon. The Claimant
asserted throughont the handling of this matter that due to noise in the Maintenance
Barn he did not hear the shouted call for overtime volunteers and the Carrier has not
effectively rebutted those statements.

The Organization makes a persuasive argument that when the Carrier elected to
meet its clear obligation to assign overtime in seniority order by a shouted call for
“yolunteers” it ran the risk that one or more of the employees entitled to preference by
seniority might not hear the call. When such an employee makes out a prima facie case
that he was not offered the overtime oppertunity in seniority order, as the Claimant has
shown in this record, the Carrier must shoulder the burden of proving its affirmative
defense that it offered the overtime to the senior bypassed employee und thal Ire refused.
Rule 33(i), supra, requires the Carrier to give “preference in relative seniority order
among employes of the gang, work district or location to overtime work to be performed
within such section, district, area or location.” )

The Carrier’s failure to demonstrate persuasively in this record that Roadmaster
Schibblchut ascertained and verified that the Claimant heard his shoofed “call” makes
this case analogous to bypassing a senior employee for overtime after making a single
phone call to his calling number and having no one answer. See Third Division Award
26562 involving these same parties . See also Third Division Awards 2053, 17116,
17182, 17183, 17533, 18425, 18870, 19658, 20109, 20524, 20534, 21396, 21707, 22966,
23561, 27150, 27701, 28656, 28781, 28796 and 29527. As for appropriate remedy, on-
property Third Division Award 25601 stands for the proposition that the measure of the
Claimant’s remedial damages is the ameunt he would have earned had he performed the
overtime service performed by the junior employee.
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AWARD
Claim sustained.
ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award favorable to the Claimant(s) be made. The Carrier is ordered to make the
Award effective on or before 30 days following the postmark date the Award is

transmitted to the parties.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Dated at Chicago, Illinois, this 8th day of March, 2002.
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THIRD DIVISION :
Award No, 35581

Docket No. MW-34943
02-3-98-3-684

The Third Division censisted of the regular members and in addition Referee Dana

E. Eischen when award was rendered.

(Brotherhood of Maintenance of Way Employes

PARTIES TO DISPUTE:
{Burlington Northern Santa Fe Railway (former Burlington

{ Northern Railroad Company)

STATEMENT OF CLAIM:

“Claim of the System Committee of the Brotherhood that:

(1)  The Agreement was violated when the Carrier failed to compensate
the Claimants listed below the per diem linen allowance provided for
within Rule 38 of the Agreement for the first half of February 1996
{System File T-D-1133-H/MWB 96-08-08AA BNR).

2) As a consequence of the violation referred to in Part (1) ahave, the
Claimants listed below shall be compensated as follows:

D. J. Holmes $18.920
L. E. Brost $27.90
D. W, Alley $7.50
L. L. Lesmeister $8.10
A, Koble $34.30
E. C. Boser $34.80
J. G. Faul $33.00
T. Selfors $31.80
J. C. Shipman $34.50
T. J. Haider $35.40
M. N. Boser $35.10
K. L. Berg $32.70
L. A. Swenson $34.20
K. L. West $29.10
J. E. Bohlman $ 9.90

M. Dahlin $33.30



