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Prear Sirs and Brothers:

Enclosed for your information and reference are copies of various awards rendered by the
Second, Third, and/or Fourth Divisions of the National Railroad Adjustment Board as well as
selected Public Law Boards and/or Special Boards of Adjustment. Please note that some of the
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Abriefindex of the selected Awards, arranged alphabetically by topical heading(s), is printed

on the opposite side of this letter. A more detailed index referencing tlhie awards by citation and
topical heading(s} , with a brief synopsis of each award, is also enclosed for your reference.
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SECOND - FOURTH DIVISIONS, NRAB
PUBLIC LAW BOARDS / SPECIAL BOARDS OF ADJUSTMENT

Board Award Nos., Topical Headings, and Summaries Parties

PLB 5392 Award No. 18 - Benn BLE v.
Prior injuries cited in support of a charge of accident proneness CSXT
must have been the subject of formal handling where the charged
employee was actually found responsible for the injury.

ACCIDENT PRONENESS

PLB 1150 Axvard No. 157 - Fischen BLE v. UP
Ergineer of yard assignment exonerated in connection with yard
collision where other movement fouled switch already lined for

Claimant’s job. Level 4 removed.
RESPONSIBILITY OF OTHERS
ACCIDENTS - COLLISIONS

PT.R 4450 Award No. 148 - Eischen BLEv. UP
Held fatal error to assess dismissal under UpGrade policy without
first seeking concurrence of senior management under the
policy’s terms. Removed discipline assessed in connection with
charge of claiming pay for time not worked where such had beeu
approved by management in exchange for running lunch and
Carrier failed to produce as wiinesses manager who had been
party the arrangement.

FRAUD ALLEGED
CONDUCT - CONDONED
DISCIPLINE - ASSESSED QUTSIDE UPGRADE POLICY



PLB 539

PLB 649

2

1

PLB 4450

Second
Division

PLB 539

[

Award No. 25 - Benn
Permanent dismisszl held excessive discipline for fallure to

produce sufficient breath for breathalyzer test.
DRUGS/ALCOHOL - REFUSAL TO TEST

Award No. | - Muessig

Where frack and time was given to train to work with a M of W
employee referenced by last name only, and another M of W
employee with that name also was working in the same area,
Claimant held blameless for not contacting the employee who
actually shared his limits, when he did contact the other employee
with the same last name.

INSTRUCTIONAL MISCOMMUNICATION

LERB FOLLOWED

Award No. 149 - Eischen

“  however, Carrier’s conclusion that he was also insubordinate
by willfullyrefusing to comply with supervisory instructions is not
supported by the record evidence. Indeed, his unrefutedtestimony
concerning the debilitating effects of his medically diagnosed
condiiton of clinicul depression, for which he was at one time in
EAP treatment, runs counter to a finding of willful
insubordination.”

TNSTURBORDINATION

Award No. 13697 - Benn

Long term employee dismissed for insubordination reinstated
without pay on last chance basis where Claimant suffered from
chronic depressicn and prior record of offenses was “remote in
time from the incident in this matter.”

INSUBORDINATION

EXCESSIVE DISCIPLINE

PROGRESSIVE DISCIPLINE

Award No. 6 - Benn

Held that while leniency is solely within the Carrier’s purview to
grant or deny, such decisions may not be made arbitrarily, and
must be defended when challenged.

LENIENCY

BLE v.
CSXT

BLE v. MRL

BLE v.UP

NCF&O v,
GTW

BLE v.
CSXT



PLB 3814

PLB 5814

PLB 4450

PLB 5392

PLB 5392

Award No. 31 - O’Brien

Where Claimant was injured because freight car ladder failed
when he mounted it, and defect was not shown to have been
readily discernable to Claimant, held that Carrier failed to
establish any culpability for not properly inspecting the car prior
to mounting the side ladder.

PERSONAL INJURY - BURDEN OF PROOF

Award No. 33 - O’Brien

Where injury was caused by sudden gust of wind that the
Claimant could not have reasonably anticipated, held that Carrier
failed to establish Claimant’s responsibility in connection with
personal injury.

PERSONAL INFJURY - BURDEN OF PROOF

Award No. 145 - Eischen

“_on the procedural aspect of this case, Carrier failed to
effectively refute the Organization’s showing thar Claimani never
received the Notice of Investigation... Post accident specuiation
and conjecture that the charged employee * must have been’
negligent or carcless, by the charging officer wha did not witness
Claimant's fall, is not sufficient to carry the requisite evidentiary
burden.”

NOTICE FAILURE

PERSONAL INJURY - BURDEN OF PROOF

Award No. 34 - Benn

Engineer exonerated i stop signal incident where conductor
called preceeding distant signal clear after it had passed out of
engineer’s line of sight.

RELIANCE ON OTHERS - CREW

STOP SIGNAL

Award No. 35 - Benn

Engineer exonerated in stop signal incident where shove move
was being protected by conductor riding leading end of
movement.

RELIANCE ON OTHERS - CREW

STOP SIGNAL

L]

BLE v.
BNSF

BLEv.
BNSF

BLE v. UP

BLE v.
CSXT

BLE v.
CSXT



PLB 4767

Third
Division

PLB 5814

PLB 5392

PLB 4450

TLD 4767

Award No. 19 - Hays

“The credible evidence indicates that the avea of operation is
marginally illuminated and Field Switchman Cantey was riding
the leading end of the locomotive and responsible for directing
the movemeni. Notwithstanding his (Cantey's) vantage point and
lookout responsibility, there is no evidence that raises a
presumption that he (Sic) matniained a proper vig il or sounded a
timely warning to Claimant. Because Claimant hadto rely on his
erewman/lookout, and was not proven to be operating at a
patently unsafe speed, we find no preponderant evidence of
wrongdoing or a material rules violation.”

RELIANCE ON OTHERS - CREW

Award INo. 36325 - Beun

“However, substantial evidence fails to support the Carrier’s
determination that Rice and Torbeit engaged in misconduct. They
were possengers on the Hi-Rail and had no direct operating
funcrions. The discipline imposed on Rice and Torbett shall be
rescinded The claims with respect to Rice and Torbelt are

sustained.”
RESPONSIRILITY OF OTHERS

Award No. 34 - O’Brien
Discipline assessed outside time limit held fatally flawed.
DISCIPLINE - UNTIMELY ASSESSMENT

Award No. 2 - Benn

Where agreement reqiires notice “in writing by certified mail,
_.” held fatal error to require charged employee to travel to the
property and pick up his own investigation notice.

NOTICE FAILURE

Award No. 147 - Eischen

Handing charged employes written notice for the first time at the
start of the investigation held fatal error under UP System
Discipline Agreement.

NOTICE FAILURE

Avward No. 18 - Hays

Where notice failed to state date of occurrence subject of
investigation, such deemed a “material procedural error.”
NOTICE FAILURE - SPECIFICITY

BLE v.
CSXT

BMWE v,
CSXT

BLE v.
BNSF

BLE v.
CSXT

BLE v. UP

BLE v.
CSXT



PLB 5%44

PLRE 4450

Third
Division

Third
Division

Third
Division

Award No. 9 - Peterson

Held that where Superintendent’s Bulletin placed blame for
derailment on charged employee prior to investigation being held,
such constituted prejudgment by the Supernntendent.
PREJUDGMENT

Award No. 146 - Eischen

Under Section 2 of the UP System Discipline Agreement, holding
charged engineer out pending in connection with Level 2 charge
of not shutting unit down held fatal error.

WITHHELD PENDING INVESTIGATION - OTHER THAN
SERIOUS OFFENSE

Award No. 36396 - Kenis

“In resolving these disparate positions, we find upon close review
of the record that the Carrier has not sufficiently rebutted the
Organization's showing that the Claimant was not called. The
Carrier’s asseriion is suppuried solely by an unsigned undated
typewritten memo purporting to be Jrom Supervisor D. Peterson,
submitted more than one year after the filing of this claim. No
telephone recovds were produced. When weighed against the
signed statement of the Claimani, we find that the Carrier comes
up short in establishing its affirmative defense.”

ASSERTIONS NOT CONTROVERTED

Award No. 36218 - Marx

“The Carrier repeatedly (inaccurately) reminds the Board, in this
and other instances, that the burden for proving a rule violation
rests with the Orgamization. However, where the Carrier on its
own initiative offers information in support of ifs action, the
burden of proof shifis. Such affirmative defense must be
convincing to be accepted. Here, the Carrier inirvduced the Rail
Train Engineer’s statement; when challenged, the Carrier did not
or was not able to corroborate the Rail Train Engineer’s
allegation.”

BURDEN OF PROOY - CLAIMS
Award No. 36318 - Meyers

Carrier caunot defend a failure to observe the calling order by
pointing to an employee’s earlier declination of other overtime
work opportunities, where the work opportunity in dispute had
not yet arisen at the time the earlier opportunities were refused.
CALLING CREWS - AVAILABILITY

UTU v. NW

BLE v. UP

BMWE v.
uUp

BMWE v.
Conrail

TCIU v.
Amtrak



PLB 4450

Third
Division

Second

Division

Third
Division

Award No. 69 - Eischen

Where Claimant assembled and brake-tested two trains prior to
being deadheaded to the objective terminal, where original call
was to operate a train, and Carrier only allowed payment of ITD
for service performed prior to deadheading, payment of minimum
day awarded, offset by ITD already allowed.

DEADHEADING

CALLING CREWS - CALL CHANGED

Award No. 36263 - Kenis

“The Carrier characterized this case as anirreconcilable conflict
of fact, but the only conflict lies in the contradictory positions
taken by the Carrier with respect to the Claimant’s 194 request.

CONFLICT IN FACTS

Award No. 13699 - Benn

“4 fundamental rule of contract construction is that when clear
language resolves a dispute, other arguments alfempling [0
explain the language or consideration of facts outside the
language are irrelevant. Here, the language entitling the
Claimant the ability to displace a junior employee and then
demonstrate his ‘ability to competently perform the job’ affer
displacement is clear. Because that language is clear, the
Carrier’s attempis to explain the differentiation between Painters
and Carmen on the same roster therefore cannot be considered.”
CONTRACTS - RULES OF INTERPRETATION

Award No. 36319 - Mittenthahl

“ _to permit the Carrier to estape its obligations under Rule I by
simply not bothering 10 own (or lease) commonly used pieces of
equipment which are a recognized part of an Operator’s job
would seriously undermine one of the basic purposes of Rule 1.7

SCOPE
DUTY TO MAINTADN SUTTICIENT WORKFORCE

BLEv.UP

BMWE v,
BNSF

BRC/TCIU
v. 8T

BRS v.
WRLE



Third

Division

PLB 4450

Third
Division

Award No. 36292 - Mittenthahl

“There is no need to address the first argument because the
second has merit. The Carrier concedes it failed to provide the
required notice, but urges that its failure was justified by ‘an
emergency’ situation. However, if has provided no meaningful
evidence with respect to the alleged ‘emergency.” True, if stated
that the culvert was blocked und that the contractor cleared the
blockage on April 20, 1998. But there is nothing else to show that
a real ‘emergency’ existed. We do not know when the culvert
problem was discovered. how much time the Carrier had to
correct the problem before the tracks would be endangered, when
exactly the Carvier engaged the contractor, how long it took Jor
the contractor fo act, why some notice could not have been
provided before the contractor was engaged, and so on. All that
is before the Board is the bare assertion of an ‘emergency.” The
Carrier has the burden of establishing that there was indeed an

2

‘wrergency.’ It failed to meed that burden. ...

EMERGENCY ALLEGED

Award No. 120 - Eischen

Carrier not allowed to administratively terminate engineer trainee
represented by BLE who failed to complete on-the-job phese of
engineer training, where Carrier failed to apprise UTU
representatives of Claimant’s difficulties, as provided in the 1972
UTU Manning/Training Agreement.

ENGINEER TRAINEE

Award No. 36093 - Eischen

“I'n the face of that on property doting from July 26, 1995, the
Covrier took and lost a calculated risk when it refused to provide
Jor the record a copy of the Progress Rail Services purchase
contract which was the basis of its affirmative defense in the

instant case. ...”
EVIDENCE - DENIAL OF

BMWE v.
Uup

BLE v. UP

BMWE v.
CSXT
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Third
Division

Third

Division

PLB 3392

Third
Division

Award No. 36338 - Kenis

“Tn this docket the Carrier failed to file an ex parte submission,
and its failure to do so leaves the positions, assertions and proofs
of the Organization, which adequately supported its ¢claim that
the agreement was violated, unchallenged and uncontroverted.
The claim must therefore be sustained as presented. (See Third
Division Awards 14891, 24020, 24021, 24037, 24352, 26525,
30270 and 31793 etal,, for asimilar conclusion when the Carrier
Jailed to file a submission with the Board.)”

TAILURE TO FTT.E SUBMISSION

Award No. 36364 - Mason

Filing submission that addresses different claim constitutes a
defaull to the same cxtent as though no submission was filed at
all.

FAILURE TO FILE SUBMISSION

Award No. 362/4 - LaRocco

Follows Award No. 33497 (Circular Letter No. 119) in helding
that service on a day before or after a holiday need not be for a
full tour of duty/shift in order to qualify an emplayee for holiday
pay.

HOLIDAY PAY

Award No. 38 - Benu

Penalty day awarded road switcher engineer required to perform
brake test on cars destined to be picked up by road crew not in
connection with his assignment. Follows First Division Award
No. 24856, previously circulated in First Division Circular No.
54, 11/7/97.

INCIDENTAL WORK - NOT IN CONNECTION WITH OWN
ASSIGNMENT

Award No. 36276 - LaRocco

Held that dispute over terms of implementing agreement
negotiated pursuant to provisions of New York Dock must be
resolved via the dispute resolution process outlined in Section 11
therein.

JURISDICTION - NRAB - NEW YORK DOCK

TCIU v.
CsX

BRS v. UP

TCIU v. 5T

BLE v.
CSXT

TCIU v.
Conrail



PLB 4450

Third
Division

Thad
Division

PLB 5410

Third

Division

PLB 5383

Third
Division

Award No. 77 - Eischen

Extension of switching limits to allow crews of one seniority
district to serve an industry found to not have changed the
territorial limits of an adjoining seniority district.

OUTSIDE SENIORITY OR ASSIGNMENT LEMITS
SWITCHING LIMITS

Award No. 36233 - Newman

Held improper to assign non-qualified employee to temporary
vacancy to the detriment of senior qualified employee, finding
that if employes must be deemed qualified to bid on job, same
standards apply to temporary vacancies.

OVERTIME - ENTITLEMENT

QUALIFICATIONS

Award No. 36386 - Mittenthahl

Ounce an employee who lacks a qualification for an assignment
has been allowed to work that assignment without incident,
difficulty or delay to the operation, deemed unreasonable to then
disqualify him on the assignment, especizlly when he
immediately attains the missing qualification.

QUALIFICATIONS - REASONABLE STANDARDS
Award No. 74 - Twomey

Hours of service sclief is covered under short turnarcund service
rule and not a separate class of service.
RELIEF SERVICE

Award No. 36291 - Mattenthahl

Lack of volunteers interested in certain work within their
seniority district rejected as an adequate defense to assigning the
disputed work to employees to another seniority district.

SENIORITY - INCURSION

Award No. 679 -
TIVE LIMITS - CLAIMS

Interpretation No. 1 to Award No. 34208 - LaRocco

When claims are sustained on time limits, amount owed cannot
be offset by any make whole, availability or protection benefit
offsets. Claims must be honored “as presented.”

TIME LIMITS - CLAIMS

BLE v. UP

BMWE v.
Amirak

BMWE v.
BNSF

UTU v.
BNSF

BMWE v.
Up

TCIU v.
CSXT



Third
Division

Third
Drvision

Award No. 36395 - Kenis

“Based on the foregoing record, the Board must sustain the claim
on procedural grounds. Once the Organization established that
it did not receive a timely claim declination, the burden shifted to
the Carrier to prove as an affirmative matter that the parties
agreed to extend the time limits. The evidence on that point,
which consists of the parties conjlicting assertions and courter-
assertions, is in insufficient 1o meet that burden. Accordingly, ihe
claim will be sustained as presented.”

TIME LIMITS - CLAIMS

Award No. 36365 - Mason

Carrier cannot defer start of time limit clock for declining claim
by arguing that individual who signed certificd mail rocetpt card
was not the officer authorized to handle same.

TIME LIMITS - CLAIMS

PROOF OF SERVICE

10

BMWE v.
CR

BRS v.
CSXT



AWARD NO. 18
CASE NO. 18

PUBLIC LAW BOARD NGO, 53¢2

BROTHERTIOOD OF LOCOMOTIVE ENGINEERS

PARTIES )
TO ]
DISPUTE CSX TRANSPORTATICN, INC.

STATEMENT OF CLATM

Claim for full reinstatement of
dismissed Engineer D. R
Owens (CSXT [D# 173118} o
the service of CSXT. Such
reinstatement to inelude re-
moval of all record of disci-
pline of this instance from his
personal record (PS-10}, fuli
pay for all lust wages begin-
ning on September 1, 1893 to
final adjudication, cumuiatv
vacation time undisturbed.
seniority sianding unim-
paired, all Health & Welfare
bensfits intact and unreducsad.
and fuil restoration of all
other rights thereto pertaiming
to his employment with CSXT.

OPINION OF BOARD ]

Claimant, an Engineer witil ap-
proximately 17 years of servics, was
dismissed by letter cated September

1, 1985 for failing to protect himsel{
from injury and for being accident
prone.

The two allegations wili be sepa-

rately addressed.

A, Claimani's Jens 11, 1588

Inmry

On Mavy 12, 1aas,
7il's

Superintendent’'s Notice No. 113 is-
sued stating {Car. Exh. A at 123):
TO: All Concemed

SURJECT: Hazardous Walking

BCYLES TERMINAL

Due to track work underway. all
emplovees should exercise exireme
caution while working on an around
21l tracks from the north end of the
receiving yard to location "3027 at
Bovles Yard, Birmingharn, AL

All concerned must be on the lock-
out for uneven waikways, locse bal-
last and other walking hazards
within this area.

Claimant was familiar with the
notice. Tr. 62, 69. Nevertheless, on
June 11, 1993 at 1710 hours,
Claimant stepped on a rail anchor
laying in loosc baliast and twisted -
his knee. Tr. 16. According 1o

laimant {ITr. 621

[A] We were crossing the noria

end of the Receiving Yard
Boles. Alabama, 1 sizpped oo



PLB 5392, Award 18

D. B Owens
Page 2

an object beside the rail and
twisted my knese.

Further, according to Claimant
(Tr. 84-85):

‘@] Did wou note that object When
won1 srepped on it?

IA]  No, sir, I didn't see it
Claimant had surgerv on his
knee and. as of the date of the in-

vestigation [August 11, 18%3),

Claimant was still under the care of

a doctor. Tr. 72

Substantial evidencs supporis
the Carricr's detsrmination that
Claimant did not protect himself
from injury as reguired by the
Carrier's rules. The Carrier's Safety
Policy Statement states in part ihat
{Tr. 68) “Injo action should be taken
until we are fully aware of the haz-
ards involved and have a plan o
avoid injury.” The rules generally
require emplovees to work safely.
Supertintendent’s Notice Ne¢. 113 is-
sued May 12, 19935 warmed emplov-
ees to be aware of “hazardous
walking conditiens” and further
warned emplovees that thev "must

- -
|

be on the lcokout for uneven walk-
ways, lcose ballast and ofther walk-
ing hazards within this area”.
Claimant was aware of that was

ing. Nevertheless, on Juns 11,
1865, Claimmant ste pped on a rail

- - .
anchor which apparenty w25 in

plain view or should have been seen.
Substantial evidence therefore sup-
ports thus portion of the allegalivus
against Claimant.

BE. The Accident Prone
Allegaticns

Claimant was also found by the
Carrier to be accident prone. The
evidence supporting that asserdon
came from Assistant Division
Superintendent 4. B. Cato
mony that Claimant had sustained
nine incidents of njuries {inciucing
the injury in this case) [rom
November, 1882 through Ju

1855, Cate them comparsd the
records of five employees immedi-

ately junior to Claimant and

emplovees immediately seudoi to
Claimant and those 10 emplovees
had an average of 1.8 injuries. Cato
made furth
+y confacts and salaties and

Ner COTMPEriSOons COILCETIl-
ing safef

found Claimant had similar faciors
when compared to those cmployees.
Cate concluded (Tr. 1) “[clomparing
his record to those vi lils pecrs, |
definitelv see that Mr. Owens is an
injury prone individual.”

With respect fo the eight other
incidents of injury relied upon b¥
the Car—ier, if fdoes not appear from
this record that there weres inves
gaticns and discipline oI f:liat
Claimeant was determined to te re-
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D. R. Owens
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sponsible for those other eight in-
juries.

On this property, Uie issue of
accident promeness as a basis for
discipline is not a new issue for the
neutral member of this Board. In
PLB 5416, Award 21 the ability of
this CarHer fo rely upon accident
proneness as a vasis for disciplin
where the incidents of injury which
were not deteriniied to be the em-
plovee's fault was discussed a:t
iength. Based upon a review cof prier
awards involving the Carrier, ine
relevant portion of PLE 53416, Award
21 stated as follows (id. at 3-3)

Cme of the most imporiant funcden

of the arbitration process is 1C pro-

vide stability to collective bargainin

reiatonsnips. Where an issue g

bhesn decided in the parties’ relazon-

ship, it is not the funection of 2

Board in a subseguent case to rede-

texmine the matter de rnovo earh timea

the issue is raised. With respect ic
pricr awards, it is well-accepted hat
when an issue has been decided our

funecron is only to determine if (e
prior award is palpably ermonecus.

i1

il

From what is before us, then, the is-
sue of whether the Carrier needs <o
demonsirate respouasibilicy by hs
emploves for the cited mstances of
mjuries to support a disciplinary ac-
tion based upon alegations that the
emploves is accident prome 15 N6t 2
question of first impression. The
Carr=er cites us to one award {which
in turn cites ancther) favoring its
pesition that fault nesd not De
shown and the Crganization ciies
us to five awards with language
stathng the opposite.

At first blush, the awards on this is-
sue invelving the Carrier are int ap-
parent conflict. However, closer ex-
amination shows that the m10st re-
cent awards directly on point which
specifically address the accident
prone allegation faver the
Organizaton’s argument of the need
for the Carrier to make a showing
that the employee was determined to
be respomsible for the cited in-
stances. PLE 4833, Award 32 was
decided in December, 1892 and PL3
5441, Award 1 was decided in
September. 1983, Those awarcs
were decided after PLE 3741, Award
1271 whicl: favored the Carrier’s post
tion.

Therefore, it is fair to conclude that
although at one fime helween the
pariies fault may have been Irrele-
vani in accident prome cases, since
1992 Boards reviewing these kinds of
cases have required the Ceasxler to
demonsirate that the emplovee nad
been found to be i some way Ie-
spensible for the prier injuries.
Indeed, PLB 5447, Award 1 specifi-
cally relicd upon that holding in PLE
4833, Award 32 (“Without such a
fnding under the standard sel forth
lin PLB 4833, Award 32], the Carrier
has not met its burden of proof to
stow that a particular individual is
Injury prone.”).

We do not find those most recent
awards Derween the parties relted
upon by the Organization to be pal-
pably in ervor. How we would decide
the question on a deg newvo basis Is
therefore irrelevant. For stability
purposes, betwesn these parties and
berause the most recenti awards
state that im order to finé that an
emplovee is accident prone. there
must be a demonstration that the
emploves was determined to be re-
sponsible for the cited instancss, we
ara therefore required io defer to that
une of authority. ©On Uids wuoeity,
ir order for the Cartier to discipline
an empiovee for being accident
prona, The Carrier TIust demensTaie
that responcibility was assessed for
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the cited injuries against the em-
ployee for the cited incidents.

Therefore, because 13 of the 18 inci-
dents relieg upon the Cartier in this
case wers instances where no nves-
tigations were held and no disci-
piinary actions were assessed, under
the cuthority develeped bet'wee:':
these paries, the Carrier could rot
relv upon those 15 incidents to
show that Claimant was acciden:
prone. Under the cimcUumstances, we
have no choice buz to susiain the
claim,

That logic must apply 1o this
se as well, ‘Thersz is no evidence

C&a
that the eight other imciczntis
esulting in Claimant's prior

injuries were his fault. There were
no investigations, discinline
assessed or other findings that
Claimant caused or contributed o
those other eight injuries. DBased
upon PLE 35418, Awwd ZI,
substantial evidence therefore coes
not support the Carrier's
cetermination that discipline wa

i

i

also appropriate because Claiman
was accident prone.

The Carrier's ciied autherity in
its submission is not persuasive t
chignige thie result.  First Division

Award 20438; PLE 342, Award 2;
and FPLE 4724, Awward 4 did not in-
volve this Carrier.

C. Rerpedy

The remalning quesioil CoLiceL s

the remedy.

The Carrier dismissed Claimant
for two reasons: (1) failing to protect
himself from injury and (2} for being
accident prone. As discussed, sub-
stantial evidence supports the first
ground but not the second. The
amount of discipline chosen by the
Carrier {{.e., dismissal} therefore
cannoct stand. Under the circum-
stances, this Board is of the opinion
that a 20 day suspension will serve
io get the message through to
Claimant that in the future he must
protect himsell from myury as re-
quired by the Carrier’s rules.

Qur desire is that Claimant be
made whele for lost wages and
benefits less the consequences of a
20 day suspension. Ordirarily. we
would simply reguire Claimants
reinstatement and would further r
quire that Claimant be made whole
for lost wages and benefiis less the
consequences of the 30 day suspen-
sion. However, this Board is uncer-
iain of Claimant's condition anad the
statns of his smplovment relation-
ship.

The record shows that Claimani

had surgery and, at leasi as uf the’

date of the imvestigation. was siill
néer a docror's care. We are aiso

advised ithat Claimant has insti-

E

tuted litigation against the Carzier.

Wa do not know, Rowever wheather
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Claimant is capable cf retuming to
work and further do mot know the
status ot that hugation.

Therefore, in addition to reducing

ER] =
Claimant’s monetary entitlement by
the consequences of a 30 day sus-
pension, Claimant's backpav and
benefit entitiement <hall be further
reduced by any sum of money he re-

eived (or shall reczive} for losi

)

wages and benefits ITom aily cuils
pensation procesdings or other legal
action instituted agalnst z¢

Carrier. Claimant shall be enutisd

I

to reinstatement, but only if Iz has
not wajvad fhat right (expressly or
by implication) in any legal procesc-
ings and further only if he passes
the ordinary reluti to duty exami-
nations. This Board shail retain
jurisdiction for any disputes con-
cerning the remedy.

AWARD
Claim sustalned inn zucord with
the opinion.
Tdwin H. Benn
Newizal Member

Cartrier Member

QOrganization Meinbel

Datad:

Jacksonville, Florida / L
/2795



_, AWARD NO. 157

i ‘ NMB CASE NO. 157
UNION CASE NO.20115

COMPANY CASE NQ.1255770

PUSBLIC LAY BOARD NO. 4430

PARTIES TO THE DISPUTE:

UNION PACTFIC RAILROAD COMPANY
(Western Ragion}

- and -
BROTHERHOCOD OF LOCOMOTIVE ZNGINEERS

STATEMENT OF CLADM:

_ (e o T omer TN S e " N Y LR
Appealing the Lpgrade L&vas 1 Dizcinline assessed o Enginesr I B. Jarvis and
reguest the removal of discipiime ass and pay for any and all time lost weith oll
seniorrj{ and vecarion ngats restored unimpeaired. Acuoniakenasa result of formal

icaricn held on January 15, 2001,

;:i
f<1
[0
(ﬂ
UQ

OPINION OF BOARD

On Jenuary 13,2001 Engineer J. B, Jarvis (“Claimant™} was working as the Enginesr onyard

engire Job R601 on duty 2t 7:30 2. ir. Roper Yard in Salt Lake City Terminal, At epproximetely

1345 n.m., the Claimant’s crew coupled imta a2 cut of 24 coal cars in Track 8 and pulled cut the 10

1 and Track seward the Brezk Up Yarc Lead a1 10 miles per hour. A coal iaiu had demarted about
5 minutes prior 1o the move from Track O and lined the switches for thelr move, inciuding the 10

: T aad. In the manntime, the LJT44 was also pulling down the

. Bach crew’s vision of the other crew was

[= S W

i by cars on the Rip Tracx loeared serween them and the conflicting movement did not

become anparent unill thev were Omiy & I&W Varcs apam.

Subsequent rescimony established thar e Conducior ofthe LT 4 was reboarding after ining

= i e . _ .
the switch, when he Jrstsaw Claimant’s waiz and veiled a waming to his crsw that they Were ZoIng
to be run inte by the vard engine. [5e CORIICUNG MOvVemeant aé became appareni to ihe yard crew
onlv 2 faw cors Tom oo swilth and alfar tewny wealiied vy Siwited Toreman toderson, Clamnant

il



