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Statement

Of Issue
It is the Petitioner’s position that the Carrier improperly revoked Mr. McCarver’s certification as a result of his reliance on information given to him by other crew members and employees.  

Dear Sirs:


Please accept this petition for review on behalf of Engineer M. K. McCarver. It is Mr. McCarver’s position that the Union Pacific completely disregarded direct testimony given at Mr. McCarver’s investigation showing that the Conductor told him that he had spoken with the Dispatcher and that they had authority to proceed on the main track.
 
Direct testimony was also given by the previous Engineer, Mr. Kincaid. He testified that he was disciplined for leaving a track warrant on the engine and not voided which gave authority on the main track all the way to the Junction.

Several other mitigating factors also came into play on the day in question that contributed to the belief that the crew was authorized to proceed. In light of the facts developed at the investigation, the decision to revoke Mr. McCarver’s license for a period of thirty days was improper and unwarranted. 


Enclosed is a copy of the transcript of the investigation conducted by the railroad regarding this matter held on October 3, 2002 in Houston, Texas including all exhibits and the railroads letter of October 9, 2002 revoking his certification for one month.

Statement of facts:

The Petitioner and his Conductor were sent by limo to Navasota Texas to operate the CHPJR/30, an empty Distributed Power Coal Train on to the final Destination of Hearne, Texas. The train had been tied down on the main track at milepost 64.2 on the Eureka Subdivision. This is track warrant territory to milepost 65.2 (Navasota Junction), a distance of one mile, at which point CTC Territory begins on the Navasota Subdivision.
Upon arrival at this location the crew found two track warrants on the locomotive. The previous Engineer did not void his warrant prior to leaving the train. The dispatcher instructed Mr. McCarver to take the limo to the rear of the train to obtain fuel readings. While the Engineer was obtaining the fuel readings, Conductor Bryson contacted the dispatcher by cell phone and told him that he had two different track warrants that said the same thing milepost 0 to Navasota Junction. The Dispatcher did not catch the mistake made by Mr. Bryson in regards to the limits of the warrants. In reality only one warrant was to Navasota Junction, the warrant that was supposed to have been voided by the previous Engineer. He told Mr. Bryson what the number of the good warrant was. When Engineer McCarver returned to the Engine Conductor Bryson told him that he had talked to the dispatcher and that they had a good warrant all the way to the Junction. The Navasota Subdivision dispatcher lined up the signals for the train to proceed at the Junction. The crew then proceeded on clear signals to Navasota Junction. After clearing the Eureka Subdivision the Conductor attempted to release the track warrant. At this point the crew was told that they never had a warrant to proceed from milepost 64.2.

An investigation was held on October 3, 2002 in connection with this incident and as a result of this investigation the Carrier assessed the Petitioner a discipline level 4, 30 day suspension and a one month revocation of his engineer certification under 49 CFR 240.117. 

Position of the Petitioner:

I. Procedural Argument

1.
On the issue of procedural errors, the petitioner’s representative (Mr. Sikorski) requested witnesses and documents in a letter to the Superintendent dated September 19, 2002 (exhibit 25). These witnesses and documents were not provided or made available prior to or at the investigation. An objection was appropriately made by the petitioner’s representative (pages 87-89). The Organization does not have the ability to direct Carrier officers, such as Dispatchers, to attend disciplinary investigations. The Dispatchers had relevant testimony in connection with the incident. The Carrier provided a taped recording of conversations with the Dispatcher but would not allow their presence in order to be questioned or cross examined.  The requested information was in complete control of the Carrier and could not have been gleaned through any other source.  Failing to provide this information caused substantial harm to Petitioner McCarver in the hearing process.
2.
The presiding officer displayed an obvious bias against the petitioner throughout the investigation. In a review of the transcript it shows that while questioning the charging officer, Mr. Robinson led his questions with the word “OKAY” ten times. He led his questions with the words “ALL RIGHT” five times (pages 14-45). This would normally not be an issue, but when looked at in contrast to the questioning of the petitioner, the bias becomes apparent. While questioning the petitioner, the presiding officer responds to the petitioner’s answers with “NO”, “NO, NO”, “NO, NO, NO” and “NO, NO, NO, NO” 13 times (pages 76-85, 102-110, 125-134).  Apparently not happy with the answers given in response to the questions, Mr. Robinson continues to ask the same questions over and over until an answer to his liking is given. After that he responds with “OKAY”. This same practice was used on the Carriers witness, Conductor Bryson. The petitioner’s representative objected to the practice on several occasions (pages 78, 81, 107, 108, 116, 117, 127-131, 133 and 134). This type of behavior on behalf of the presiding officer goes directly against the concept of a full and impartial investigation as provided for in the BLE agreement. This bias also prevents the development of all the relevant facts surrounding the case.
3.
The Petitioners representative was not allowed to make an opening statement at the investigation (pages 10 through 13). The presiding officer stopped the petitioner’s representative from stating his objection to not being allowed to make a statement. This prevents the petitioner from receiving a full, fair and impartial hearing and serves to narrow the scope of the investigation. The carrier then brought their witness out first as to lead the proceedings without any input from the petitioner or his representative.

II. Substantive Argument


Mitigating circumstances exist in this case that should be taken into consideration on determining whether to revoke the Petitioners certification.

1. Testimony shows that the petitioner relied on information given to him by his Conductor. The Conductor in this instance is a fully qualified individual and is also a certified Locomotive Engineer. The Conductor, Mr. Bryson took full responsibility in his 705 reports (exhibits 14 and 15) which read as follows:. 


8
“UNION PACIFIC RAILROAD

9
705 Report

10

11
PLEASE PRINT

12

13
Date:
9-1-02 Time: 2330 Location: Navasota MR 64.1

14

15
Statement:

16

17
We got our train at Navasota and prepare to

18
leave. Found that there were two track

19
warrants on the engine. I talk to the Navasota

20
Sub dispatcher and told him we ready to leave.

21
The signal came up and we departed Navasota.

22
We had a good track - - (I have just as much

23
trouble as you do reading this one) thinking

24
we had a good track warrant all the way. This

25
error was my fault and not the fault of

26
Engineer McCarver.

27

28

29 Signature Dwight Bryson 
(emphasis added)



He also testified to the fact that the petitioner asked if he had a good warrant to proceed and that he told the petitioner that they did have a good warrant page 58 lines 14 – 26 which reads as follows:
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After Mr. McCarver returned to the engine, did you
and him conduct a job briefing?

Yeah.

Did he ask you if you had a good warrant in order to
proceed?

Yes, he did.
Did you tell him that you had authority to proceed?

Yeah.






It was established that this is common practice in the industry. The organization provided two LERB decisions (exhibits 27 and 28), one First Division award (exhibit 29), and one SBA award (exhibit 30) that support the petitioner’s position and speak directly to reliance of crew members.
EQAL 98-62 Exhibit 27 of Transcript
[image: image2.png]. The evidence indicates that Petiticner was required to rely on the conductor for
proper information concering his Train’'s movement from the Westward Main
Track to the Eastward Main Track. The conductor provided erronecus
information. Under these circumstances, Petiioner shoutd not be held
responsible for the train cccupying the Westward Main Track without awthority.

Based on its review of the information provided. the Board finds thet substantial
evidence exists in the record to demanstate that GTW's decision 1o revoke Petitioner's

certification was improper.



 
EQAL 97-09 Exhibit 28 of Transcript
[image: image3.png]The foreman was remiss in not contacting the dispatcher to obtain
permission to enter and ocoupy Quitman Block. The rallroad’s
cperating rules were viclated, but the incident does not warrant
decertification as intended under the Federal regulations. (Cf.,
e.g., 58 Fed. Reg. at 12001 (“[flor example, the Board will
consider assertions that a person failed o operate the train
within the prescribed speed limits because of defective
equipment”). Accordingly, the Beard reverses SP's decision to
reset the balance of equities present in the instant case.?®




2.
The previous Engineer, Mr. Kincaid testified that he did not void his warrant and left the un-voided warrant on the engine which had given authority all the way to the Junction. This action on behalf of Mr. Kincaid started the initial confusion as to what the authority actually was. Mr. Kincaid also stated that he felt that leaving the warrant un-voided contributed if not caused Mr. McCarver to believe that he had authority to proceed (page 72 lines 24 - 36). 
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Mr. Kincaid, do you feel that the unvoided live track
warrant that was left on the engine contributed if
not caused Mr. McCarver to believe that he had
authority to proceed to Navasota Junction?

Yes.
From what you know, do all the facts in this case
indicate that a sort of, and I use the word trap, was

set for Mr. McCarver when he got on this train?

Unintentional, but, yes, that's - - 1 think the
circumstances caused that to happen.





3.
The Dispatcher on the Eureka subdivision did not listen to Conductor Bryson when he was told that they had two warrants that said the same thing Milepost 0 to Navasota Junction (page 55). In actuality the two warrants did not say the same thing. The following is transcribed from the taped conversation between Conductor Bryson and the dispatcher:


[image: image5]
[image: image6.png]Dispatcher:

UP 6510:

Dispatcher:

Okay. It should - - yeah, it's void,
though. And they usually have some
kind of a box 1 on that other track
warrant, that 87 - - let me
(inaudible) to do that one.

Yeah, okay, that'll do.

Okay.





Had the dispatcher caught this error on behalf of Mr. Bryson, the incident would not have occurred. To make matters worse, the Navasota Subdivision Dispatcher lined the train up at the Junction and gave the crew green signals. 

4.
Assuming arguendo that Petitioner was somehow responsible for the confusion between Conductor Bryson and the dispatcher regarding what track warrants were voided and retained, there were mitigating circumstances in that the action taken by the Petitioner posed no immediate threat to the safety of the public or their train.  The portion of track supposedly improperly occupied covered less than 1 mile.  Petitioner and his crew were about to enter CTC territory where their movement was governed by signal indication.  They, in fact, could see the clear signal at Navasota Jct. prior to moving their train.  That fact coupled with the fact that they could see the track was clear to that signal is certainly a mitigating circumstance that would fall within the discretion of Union Pacific not to issue a decertification.  The crew received signal authority to proceed from the Dispatcher when he gave them the clear – proceed indication at Navasota Jct.  The UP Dispatcher had every intention of allowing that train to proceed past Navasota Jct.  If Petitioner’s conductor had not contacted the dispatcher to give up what he thought was a valid track warrant, this train would have proceeded without incident on to Hearne, Texas.  
5.  Summation

The chain of events in this case presents a clear and present danger in regards to the Union Pacific’s operational procedures. Several issues should be addressed to prevent future occurrences. 

1. Both crew members should be present when possible while authority is being given. In this case the Dispatcher actually put the petitioner out of pocket to obtain fuel readings on the rear unit over a mile away while the conversation concerning the authority was held with the Conductor on his cell phone (pages 51 and 52). If this was made policy, one of the crew members could possibly catch an error or mistake prior to it having an impact on safety. Cell phone use should also be limited, as only one end of the conversation can be heard.
2. It was established that there is no uniformity in handling track warrants when trains are left standing on the main line. Testimony shows that some dispatchers issue warrants to themselves (pages 40, 72 and 98) thereby eliminating any possibility of the crew having to use information left by previous crew members. If this was a strict policy, crews would have to contact the Dispatcher to obtain authority before proceeding.
3. There is also a need for uniformity in giving track warrants listing milepost locations when a Junction is present. Testimony showed that some Dispatchers use Navasota Junction and some use milepost 65.2 (page 36). The absence of a concrete policy creates confusion in some instances, especially if the crew is not very familiar with the territory. If the authority is to extend to a Junction, there should be no reason to give milepost locations.
4. The practice of Dispatchers giving trains proceed signals into territories in which they are not authorized should be stopped. The Dispatchers should be coordinating the movements of trains between the two Subdivisions. If a train does not have authority to enter a track, a signal should not be given. Testimony by the Carriers witness shows that there is nothing that prohibits the practice (page 43). 

Inconsistencies lead to confusion, confusion leads to mistakes and mistakes lead to accidents. Rather than holding an investigation to develop facts, an investigation was held to place blame. Nothing was learned from this investigation about preventing future occurrences. Mr. McCarver was put in a compromised position by the circumstances.  Every indication given to him said go. The un-voided track warrant, the Conductor’s instructions and the green signals all instructed him to proceed.  Punishing Mr. McCarver for accepting those signals by issuing a decertification event is unjust.  
Remedial Action Sought:


Petitioner respectfully requests that this Board reverse the Carrier’s decision to revoke his certification and to expunge his personal record of any reference to revocation in connection with this incident.

Respectfully submitted,

Ronald Sikorski
Local Chairman
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[image: image7.png]UP 6510: Okay. This other one has got the
same thing MP 0 to Navasota
Junction. I’ll go ahead and void it
out, too.



