January 16, 2003

Docket Clerk

Federal Railroad Administration

1120 Vermont Avenue NW

Washington DC

Dear Sir:

Please accept this petition for review per 49 CFR, Part 240, Subpart E-Dispute Resolution Procedures, 240.401 and 240.403

Petitioner:

Herbert Marvin Yambra
P. O. Box 1534
Spring, Texas 77383
(281) 440-3629
Railroad:

Union Pacific Railroad

1416 Dodge Street

Omaha, NE. 68179

This petition is being filed on behalf of Petitioner by:

M. A. Peterson, Local Chairman

BLE UP Southern Region

13022 Old Hickory
Cypress, Texas 77429
(281) 894-1849
The Contact person for the Union Pacific Railroad is:

R. L. Pugmeyer

Union Pacific Railroad

4600 South Redwood Road

Salt Lake City, UT. 84123

It is the Petitioner’s belief that the Railroad acted improperly when it suspended and subsequently revoked his certification and further that the UP Railroad is violation of CFR 49-Part 240 and the applicable collective bargaining agreement as it pertains to discipline and investigations.

The following supporting documents are attached hereto and made part of this petition:

Exhibit A
Letter from Union Pacific Superintendent Jerry Everett issuing the discipline and decertification to Petitioner Yambra dated September 20, 2002 received by petitioner and the Brotherhood of Locomotive Engineers September 23, 2002.

Exhibit B 
Transcript of the hearing conducted on September 11, 2002 by the Union Pacific Railroad in which Petitioner Yambra was charged with exceeding maximum authorized speed.

On August 12, 2002 Petitioner and his crew, Conductor Richardson were called at 1900 hours to report at Englewood Yard, Houston, Texas, to deadhead to Lufkin, Texas for empty rock train UP RLUCI-12. Upon arrival at Lufkin they were to pull the empties from the plant, secure an air test and work back toward Houston. 
After several attempts the crew was unable to secure the outbound train list.  They finally received an inbound train list from the clerk at Englewood Yard. They departed by limo service deadheading to Lufkin, milepost 118. Once the crew arrived at Lufkin they performed the necessary task, secured an air test and departed for Houston. Hours of service law overtook the crew at Cleveland, Texas milepost 46, where they were relieved by another crew  and transported to there final terminal, Houston, Texas. The event recorder of Union Pacific locomotive 138 was downloaded at Houston, Texas, August 13, 2002 on the Lufkin subdivision.  Union Pacific locomotive 1929’s event recorder was downloaded at Cypress, Texas, on the Eureka subdivision also on August 13, 2002 by Manager of Operating Practices Jack Huddleston. Both event recorders show the train was properly operated as if the train speed had been fifty miles an hour. Conductor Richardson, who elected to use his demand rights and accept CORE training testified that he did not receive the proper outbound train list and did not know himself nor inform Petitioner Yambra or the dispatcher that train RLUCI-12 had restricted equipment requiring the train to not exceed 40 miles per hour.
A hearing was conducted on September 11, 2002 and Petitioner Yambra was notified of his decertification in a letter from Superintendent Jerry Everett dated September 20, 2002 received by the BLE and Petitioner on September 23, 2002.
Petitioner Position:

It is Petitioner’s Yambra position that Union Pacific’s decision to suspend and revoke his certificate was improper, unwarranted and in error because of the following facts:

Fact 1
Crews that go on duty at Englewood yard receive their track warrants, train orders, train list and paper work from the clerk on duty. Conductor Richardson and Petitioner Yambra both testified paper work for the empty rock trains out of Lufkin, Texas was routinely not available.  Conductor Richardson testimony begins in Exhibit B, on page 89, lines 1-23:
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When you go on duty, you say
paperwork from the clerk.

Yes.

Correct?

Correct.

Is that normal?
That is correct.

You don’t puli it up.

The clerk pulis the paperwork up.

you

got vyour




Petitioner Yambra statement begins with questions and answers in Exhibit B, on page 92, line 32-36 and on page 89, lines 21-23:
[image: image2.png]Did you - - when you were called for this job, did
you get any of the outbound paperwork, besides the
track warrant and train orders?

No.



 

Page 89, lines 21-23:

[image: image3.png]Q: Okay. Is that a common occurrence on these rock
trains?

A: That is a common occurrence.




Fact 2     
Conductor Richardson did not inform Petitioner Yambra of restricted cars in train as required per rule 1.47 A part 2, Exhibit 22 of the transcript Exhibit B:

[image: image4.png]147

Duties of Trainmen and Enginemen

The conductor and the engineer are responsible for the safety and
protection of their train and observance of the rules. If any conditions are
not covered by the rules, they must take every precaution for protection.

A, Conductor Responsibilities

1.

The conductor supervises the operation and administration of the
train (if trains are combined with more than one conductor on
board, the conductor with the most seniority takes charge). All
persons employed on the train must obey the conductor's
instructions, unless the instructions endanger the train’s safety or
violate rules. If any doubts arise concerning the authority for
proceeding or safety, the conductor must consult with the
engineer who will be equally responsible for the safety and praper
handling of the train.

The conductor must advise the engineer and train dispatcher of
any restriction placed on equipment being handied.




Conductor Richardson testifies that he never notified Petitioner or the train dispatcher as required in Rule 1.47 on page 78, line 34 and continuing on page 79 beginning on line 1 of Exhibit B which reads as follows:: 
[image: image5.png]Q: Okay. So, you - - as far as you knew, your train
was not restricted?




 
[image: image6.png]From my understanding, it was not restricted
anymore - - I mean, to anything lower than 50 MPH
train.

Okay. So it'd be safe to say that since you didn’'t
think it was 50, did you tell the engineer it was
restricted or the dispatcher it was restricted?

No. Because my understanding it was a 50 MPH
train,




Additionally beginning on page 76 of Exhibit B line 36 and continuing on page 77 we have testimony from Conductor Richardson that reads as follows:

[image: image7.png]A: Basically from experience, a detector from time to
time, you know, a speed recording - - reading.




[image: image8.png]it was greater than 50 MPH, I didn’t do so. But that
was my understanding, according to the paperwork
that I had, that we had a 50 MPH train.




Testimony from Petitioner Yambra parallels the testimony of Conductor Richardson who testified as a Carrier’s witness, in Exhibit B, on page 93, line 6 Petitioner Yambra testifies as follows:

[image: image9.png]All right. Did the conductor tell you that the train
was restricted or anything?

The conductor stated I had a 50 MPH train.

Okay. Did the conductor tell the dispatcher the
train was restricted?

No, he did not, over.




The above testimony clearly shows that Petitioner was never informed that his train contained a 40 mph restricted car in it’s consist.  It is unethical and unreasonable for Union Pacific to hold Petitioner Yambra responsible for information regarding the make up of his train without providing him the paperwork necessary to make that determination.  The dispatcher was never notified of this same fact.  

Fact 3
The crew which relieved Petitioner at Cleveland, Texas was also absent the proper train list and paper work to show this was a restricted forty mile per hour train and therefore the event recorder tapes showed they were also speeding, but not to the point of being a violation of CFR Part 240, in Exhibit B, on page 105, line 36-38 and page 106, line 1-7:

[image: image10.png]Q: Did you discuss the other crew that was on the train
with him, with - -




[image: image11.png]With Felix?
Yeah.

I told him another crew was speeding, but they did
not reach 10 plus.




Neither crew was furnished information to show this was a restricted train.
Fact 4
The event recorder download tape from the two separate locomotives, Exhibit 10 and 11of Exhibit B show different mile post locations and Manager Huddleston testifies the tapes secured from UP 1929 do not represent the Lufkin subdivision (Rabbit), in Exhibit B, page 47, line 1-4:

[image: image12.png]Q: One of them’s showing MP 147, which, on the
Rabbit, is around Appleby.

A: The 1929, the milepost don’t represent the Rabbit.



 
The mile post location could have been verified by a comparison of the event recorder tape to the AEI reader which was denied by the Carrier. Denying this request allowed erroneous documents and testimony to remain in the hearing which resulted in suspension and revocation of Petitioner’s engineer certificate. 

Fact 5
Proper requests were made for documents and information in control of the Carrier who refused to provide that information at the hearing.

Local Chairman Peterson made a proper request to have the entire download provided for review at the hearing (See Exhibit 5 of the hearing transcript) and that request was denied by hearing officer Boydston on page 22 of Exhibit B lines 13-25.  The Organization’s request to review the entire download from the trip so that the event recorder times and mile post locations could be verified was prudent and reasonable.  Failure to provide that information, which was in complete control of the Carrier and easily accessible through their computers can lead to only one conclusion.  There was something in that information that the Carrier did not want into the record.  Additionally, the Organization requested readouts from hotbox detectors to verify the download with that information.  Again this is information that the Carrier was in complete control of and chose not to provide.  Hearing officer Boydston again “overruled” the Organization’s objection to not being provided the hot box data on page 24 of Exhibit B lines 9 – 17.  Union Pacific as the moving party in this decertification proceeding was required to bring “all the facts” relevant to the charges, not merely those they believe supported the charges.  Petitioner Yambra has been substantially harmed by UP’s failure to produce requested data.  Neither Petitioner Yambra nor the Organization representing him at the hearing possessed the ability or resources to provide the information requested from Union Pacific.  Even if Union Pacific ultimately chose not to enter the information into the hearing record, failure to allow Petitioner Yambra or his representative to review that data and verify the authenticity of the event recorder download was a fatal procedural error from which Union Pacific cannot recover.

 Fact 6
Hearing officer Boydston cut off pertinent questioning of witness Huddleston in reference to his technical ability to properly measure the wheel size to verify the download of the event recorder.

Beginning on page 53 of Exhibit B line 18, hearing officer Boydston prevented Local Chairman Peterson from questioning MOP Huddleston’s ability to properly measure the witness groove of the wheel.  Local Chairman Peterson specifically identified on page 54 of Exhibit B lines 1 – 9 that he wanted to challenge the measurement as inaccurate and hearing officer Boydston refused to allow Mr. Peterson to question Mr. Huddleston regarding previous errors involving improper measurement.  Clearly, giving the report submitted by Mr. Huddleston the sanctity of absolute accuracy when there had obliviously been previous errors made by Mr. Huddleston denied Petitioner Yambra his right to a full, fair hearing.   
Fact 7
Hearing officer Boydston refused to allow Petitioner to submit evidence showing that these rock trains crews are not provided proper paperwork on their trains.


Local Chairman Peterson attempted to introduce evidence regarding Union Pacific’s practice of not providing these crews with proper paperwork on rock trains like the train handled by Petitioner Yambra.  Hearing officer Boydston refused to allow this information into the record which substantially harmed Petitioner Yambra’s ability to defend himself against the charges.  Petitioner Yambra was not provided proper documentation on the make up of his train which lead to his operating the train at 50 mph instead of the 40 mph as identified by the paperwork of the train consist.  Clearly, evidence providing a pattern of paperwork problems is a mitigating circumstance relevant to Petitioner’s defense against the charges.  Not allowing that evidence to be presented was improper, prejudicial and definitely caused substantial harm to Petitioner.
Fact 8
The paperwork provided to the crew showed the cars as loaded cars which by UP special instructions would have made the speed of the train 50 mph.

While the Carrier presented a work order at the hearing showing a 40 mph restricted car in the train, that paperwork was never provided to Conductor Richardson or Petitioner Yambra.  This was verified on page 84 of Exhibit B beginning on line 1 where Conductor Richardson testified as follows:

[image: image13.png]So, you didn’t have in your possession the correct
work order for this train on this date?

No, I did not. I mean, I had what was given to me,
which was not this work order.

Okay.




Conductor Richardson made several unsuccessful attempts to secure the outbound paperwork for the train he was called for.  That is developed through his testimony beginning on page 80 line 25 which reads as follows:
[image: image14.png]May 1 show you, if I could, EXHIBIT “14”, it looks
like the bottom of the second page.

Okay.

Does that work order look familiar?

I mean, no, that's not the work order that I
received. See this work order is for an RLUCI-12,

which is a Lufkin train outbound.

That’s not what you were called for?




Continuing on page 81 line 1

[image: image15.png]No. That's what I was called for, but it’s not the
paperwork I had in my hand.

Okay.

'"Cause this paperwork says it's 40 MPH.

Okay. I'm asking the bottom of page 2, does that
look like - - it’s highlighted 1 believe right here.
Yes, sir. Does that look like the work order that
you received?

No. That's what I'm saying, Mr. Boydston. This not
the work order that I received, the work order.




Conductor Richardson attempted to secure the proper paperwork as identified in his testimony beginning on page 86 line 19 which reads as follows:
[image: image16.png]And that’'s what I told Mr. Boydston. I went back - -
window that I went back several times and asked
for proper paperwork. Now, the time on that
paperwork is 17:11. That doesn’t mean I physically

had it at that time. See what I'm saying, you
understand me?




The paperwork received by Conductor Richardson showed Petitioner’s train to be a 50 mph train.  That information was relayed to Petitioner who operated his train at 50 mph as instructed by Conductor Richardson.

Notification of the engineer concerning restricted cars is clearly defined in Union Pacific Rule 1.47 and was clearly defined by Carrier witness Huddelston when he was questioned by hearing officer Robinson on page 109 of Exhibit B beginning on line 1 which reads as follows:

[image: image17.png]Okay. So, reading that, is it the conductor’s
responsibility to notify everybody on the job that
there are restricted cars?

Yeah, he should, yes.




Fact 9
Assuming arguendo, that Petitioner was somehow responsible for not knowing about the restricted car in his train, the violation provided by the Carrier showed no intention to willfully exceed the 10 mph threshold involved in a decertification event.

The download provided in exhibit 9 of the hearing transcript covers a total time of 68 seconds during Petitioner’s trip.  The information clearly shows that there was only an 18 second segment showing Petitioner operating at 51 mph.  A tolerance of plus or minus 2 mph can clearly be explained by an improper measurement of the wheel when performing the download.  Certainly, Union Pacific is splitting hairs by pursuing a decertification event involving an 18 second speeding violation of 1 mph during the course of a 12 hour tour of duty.  One can’t help but wonder why they would take such a nit picking position in regard to Petitioner?  The Organization believes that they have pursued this unjust decertification due to Petitioner’s union activities.  In his duties as legislative representative of BLE Division 194, Petitioner has continually reported safety issues to both Union Pacific Railroad and the FRA making him a target for UP management.  We believe that the pursuing of this inconsequential infraction is a direct retaliation by Union Pacific against Petitioner for his union activities.  A protest has been filed as provided under 49 CFR 20109 in regard to this incident which will be handled according to the regulation through the arbitration process.  
CONCLUSION:
The record of the hearing is clear.  Engineers do not receive copies of work orders issued to conductors on Union Pacific.  The fact that Conductor Richardson was responsible for notification of the restriction and that he failed to notify Petitioner of the restricted car in his train is unrefuted.  Issuing a decertification event to Petitioner Yambra for exceeding the 10 mph threshold by 1 mph for 18 seconds, when he was denied access to the information regarding the speed restriction of a car in his train is unthinkable.  This case does not involve an engineer overlooking a speed restriction over bad track.  Petitioner Yambra was not negligent of his duties.  He operated his train, per testimony of the Carrier’s own witnesses, like his train was a 50 mph train.  He was specifically instructed by his conductor that the maximum speed of his train was 50 mph.  Issuing Petitioner Yambra a decertification because his conductor provided him with false information regarding the speed of his train is unjust and vindictive on the part of Union Pacific.
In view of the above facts Petitioner Yambra requests the following remedies from the Locomotive Engineer Review Board:

1. Instruct Union Pacific to remove all reference to the incident that happened on August 13, 2002 from their files and any discipline that was associated with the same. 

2. Instruct Union Pacific to remove from their records any reference to the decertification issued by them on behalf of the FRA regarding the incident in question.

3. Instruct Union Pacific to compensate Engineer Yambra for all time lost associated with the incident in question.

Your consideration in the above matter will be greatly appreciated.

Respectfully submitted,

M. A. Peterson 
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